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UIJITED STATES DISTRICT COURT A 4 
FOR TiZS. souther:? DISTRICT ‘ 

0? KSJ YOER •' . • - 


CITIES SERVICE COi-rPAIIY, 


Plcintiff, : 

Civil Action, File Ro.. 


UNITED STATES 0? AMERICA, 


C0!1PLaT?7T 


Defendant, ; 


The above nazxcd Plaintiff for its Coeplaint hereby 


Gileses as follows; 


* 1. Tills is an action arising under tho Internal 
revenue Laws of tho United States, of which this Court has 
i jurisdiction pursuant to Title 23, United States Code, 

Section 1340 (a)(1). 

!• . 

2, Plaintiff is a corporation duly organized and 

existing under the laws of Delaware, and oaintain 9 its prin- 


. cipal offico at CO Wall Street, New York City, New York. 

3. This action is brought for an overpayoeat of 

Federal insane ta:; for the taxable years ended December 31, 

i* 

1053 and 1054 in the respective aasunts of $422,160.18, 













end $569,023.49, or in tho alternative $1,225,691.89 end 
$1,261,071.49, or ouch further exounto aa cay bo legally 
refundable, together with otatutory intercot thereon. 

»• * • 

J; \* 

4 * A£ aU 61X140 pertlMnc *>««*. puiotiff h.. 
j: e P t its book, and filed it3 Federal lncoffia ^ 

; tfco oecru .1 b..i., uUUsln3 a calon(Jar yMr> - 

:• 5. Plaintiff tteely filed it. eon.olid.ted federal 

j.lneota to, return for tho taxable year ended Decoder 31 , 19SJ ! 

:' Untir <Ue * ° f Sci>f:crier 15, 1554 with tho District Director 
f' I " t0rnal ReV4aU4 * *“« Manhattan Diatriot. Bow York. 

I ®* *“ r4tUrn 00 "closed . Federal ineono ! 

liaMUty ° f $21 ‘ C7S - 51fi - 2a - «»lch waa paid to the .for.. ■ 

'flaid Piotrict Director ■»« 

.rector in tho amount, and on tho dote. a. ,. t . 

forth be lew: 1 

I .. of Prvrant Anount n P t„ . 


March 15, 1954 
Jwae 15, 1954 
Decccbcr 15, 1954 
Total 


$10,766,679.00 
; 10,766,679.00 
- 342.lfin.9n 

$21,075,518.20 


I ; i l V on torch 23, 1962 the then Cotnie.ion.rof 
•'•Internal tovanuo ntdc tho followin 3 additional caeca**** 












HU 

f lncoa »^tcx end interest thereon with respect to Plaintiff •« j 
taxable yiav ended December 31, 1953: . 

I ! . ' • . ! 


0735,596.63 


. Interest 

$339,272.38 


j, t . 

| Said additional asscssEcnt was paid la full by 

:Plaintiff on March 23, 1962 to tho District Director of 
!Internal Rovonuo, Manhattan District, New York. 

, 9. Under date of torch 24, 1964, Plaintiff time ly 

. mid with the District Director of Internal Revenue, 

Manhattan Diatrlct, Kcu York, a data Tor Refund (For» 843) 

. for. its taxable year ended December 31. 1953,' in the asmunt 
of $139,201.10, 

10. Plaintiff to date ha. had no formal notice of 
any action taken by Defendant, either allowins or dls.llouins 
field Clcia Tor Refund of $139,201.10. ' 

;! U * ltta:rrJeh fls than six months have elapsed 

■ th<! **** =“ d Clala ^r Refund, Plaintiff brines 

tl>l« action for its taxable year ended December 31, 1953 pur- 

. to the provisions of Section 6532(a)(1) of the Internal' 
Revenue Code of 1954. 

' . .• , j 

Plaintiff tlccly filed Its consolidated Federal ! 
;• intone tax return for the taxable year ended Deecsfcer 31. ! 
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1954 unc3cr ** t0 of September 14, 1955 with the Dictrice 

Director of Internal Revenue, Lower Manhattan District, New 
York. * ■ 

13. Said return os filed disclosed a Federal 
: iucD=a tax liability of $11,437,090.37, which was paid to 

} &0 a&mcid Distrlee Erector in the aaount, and on the 
•j dates ao cot forth below: 


P.Tta of Pnmrmf: 

Kerch 15, 1955 
June 15, 1955 
Total 


Anoimt of Tax 
$ 5,750,000.00 
^ 5.750.000.fltr 
$ 11,500,000.00 


w. On or about October 13, 1955 . Plaintiff re- ' 
ceived free the aforesaid District'Director a refund of tax 

^ th ° “ 0t J42 * 005 -» to C ethcr with interest thereon of 

$733.72 with respect to its taxable year ended Deccobor 31 

•1954. * 

• *• * 

IS. On or about October 25, 1961, Plaintiff filed 

Ulth thC Internal nevenuc, Manhattan 

• District, an ananded consolidated Federal incone tax return 

for its taxable year ended Daecsber 31. 1954. which reflected 
:£m ^ dlti0nal *“ *“ ** »«<* to the aaount of $75.03 5 . 3t 


) 





on 

,» 

• Di: 


Cot 

al 

to 
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16. Plaintiff paid eaid additional tax of $75,035.30 

or about October 25, 1961, to the aforcaaid District ' ! 

i 

rector of Internal Revenue. 

•••.• • • I 

17. On or about 13ovccbor 23, 1962, .the then 

^issioner of Internal Revenue cade the following addition- j 
ussesssent of incoca tax and interest thereon with respect 1 
Plaintiff*o taxable year ended December 31, 1954: 5 


7r-:< 


Interest 


0 703,271.95 


$ 351,335.15 


18. Said additional assessment was paid in full 
by Plaintiff on or about December 3, 1962, to the aforesaid 
district Director of Internal Revenue, Manhattan District, 


Hew York.• 


20. Under date of February 10, 1966, Plaintiff 
Cicely filed with the District Director of Internal Revenue, 
Manhattan District, an tended Claia For Refund (Porn 043) 
for Its taceblo year ended Decoder 31, 1954. 1„ the snount 


10. Under dato of Kerch 24, 1964, Plaintiff 
finely filed with tbs District Director of Internal Revenue, 
Kechattea District, a Claia For Refund (Fora 843) for its 

tCKblo year ended Dccerier 31, 1954, in the easunt of 
?2C0,035.69. 


■ of 3463,129,65. 


I 














j 21 * 0n or about October 25, 1966, Plaintiff re- 

. celvc<! fr °=> the District Director of Internal Revenue, 

: Manhattan District, a refund of tex In tho amount of 

•; W9 * 909 * 02 * tocottor with intereat thereon of 648 , 002 . 75 , i 
: with respect to Its taxable year ended December 31, 1954. 

22. Under dote of Kovccbor 17, 1966, Plaintiff ! 
> re0CiVCd by cerclflcd «il from the District Director of ! 
, Internal Revenue, Manhattan District, a Statutory notification 
of the disallowance In full of Its aforesaid Claim For Refund ! 

I in tho amount of 6200.035.69. end Amended Claim For Refund in ' 

[ Cfi ° **° URC-0f ^ ss . 129.6S, as provided in Section 6532 of the.! 
Internal Revenue Cede of 1954. and accordlnsly faring thl. j 
aacicn for Its taxable year ended Deceaber 31, 1954. pursuant [ 

to the provisions of Section 7422 of the Internal Revenue i 
Code of 1954. 


• J Count I 

. * 23 ‘ At aU tixM Pertinent hereto. Plaintiff has | 
boon a registered holdins company under the Public Utility i 

Holdins Company Act of 1935 (hereafter referred to as the 

"Act"). ... j 

2*. As ; such Plaintiff was required to file, and ! 
did file on November 20, 1946. with tho Securitie. end Exchanse 
Commission (hereafter referred to as the "Comaieoion") . I 
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Plan, pursuant to Section 11(c) of said Act, for the sinpli- j 
flection of its corporate structure (hereafter referred to as 




"Plan")• 


'V •< 

t .*■ 


25. - So far as aatcrial hereto, said Plan as 
amended on February 20, 1947, provided for the issuance by 
Plaintiff of $115,246,950 principal eaount of it 3 2% Deben- 

* 

tureo duo 1977 in exchange for all its outstanding preferred I 
and preference capital stock, . 

i 

26. Under date of April 24, 1947, on Order was 

issued by tho Cctaicsion to Plaintiff to comply with the 

, • 

provisions of tho Plan as trended, which Order recited that ! 

• , 

tho issuance by plaintiff of its aforesaid 3% Debentures in I 

v; 

exchange for all its outstanding preferred and preference 

| 

capital stock was necessary or appropriate to effectuate tho ; 
previsions of Section 11(b) of the Act. , j 

27. On '.ay 27, 1947, the Plan became operative 
pursuant to an Order of Enforcement issued by.the United 

. i 

States District Court for the District of Delaware, 

2C. On Kay 20, 1947, Plaintiff, in accordance with 
the Plan as amended, issued $115,245,950 aggregate principal j 

i 

amount of its 27, Sinking Fund Debentures duo 1977 in exchange 
for all its issued and outstanding preferred and preference • 


i 
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shares, oo of the effective date of the Plan, as set forth .! 

• • • ' i 

below: 

Principal Amount • 


Claes of 

Sure!: 

Kuaber of 
Shares 

Debentures 
Per Sh are 

Aggregate Principal 
Amount Debentures 

$6 Preferred 

560,600 

$196.50 

$110,157,930.00 ; 

$6 Preference BB 

17,700 

193.50 

3,424,950.00 • 

60,Preference B 

£6,000 

19.35 

1.664.100.03 


$115,246,950.03 j 


29. The aforesaid 560,600 shores of $6 Preferred 

. . * i 

capital stock had been originally iooued by Plaintiff at 

i 

various times in consideration for cosh end propert ies having ’ 

i 

an aggregate fair market valuo at the tine of ouch issuance of 
$44,967,026.15. '* ' ! 

30. The aforesaid 17,700 shares of $6 Preference j 
S3 capital stock had been originally issued by Plaintiff at 

•* i 

various tinea in consideration for cosh and properties having . 
an aggregate fair market value at the time of such issuance of 
$1,048,131.35. 

31. The aforesaid 86,000 shares of 60i? Preference ; 

• •• i 

3 capital stock bed been originally issued by Plaintiff at i 

I 

various timas in consideration for cash end properties having I 

I 

i 

an aggregate fair market value at the tine of such issuance of 
$749,439.95. * ' j 
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I * 

32. The aggregate fair market value of Plaintiff*o . 
aforesaid*560,600 chares of $6 Preferred capital stock, 17,700 
chares of 00 Preference S3 capital stock, and 80,000 shares of 
COd Preference 3 capital stock, enchanted for coid 37. Seben- ! 
turcs pursuant to said Plan, was no more than $84,459,215.52# ; 

• ’ I 

33. During the taxable year ended December 31, 

i 

1953, Plaintiff retired $1,519,500.00 oggregate principal 
amount of its aforesaid 37. Debentures through purchases on 

i 

t::a epan market of caid Debentures for an aggregate purchase i 
• » 

price of $1,398,357.39. | 

34. During the taxr.blo year ended December 31, i 

! 

1954 Plaintiff retired $1,005,900.00 aggregate principal 

r. 

»junt o£ its aforesaid 37. Debentures throush purchases on the 
open aarket of said Debentures for an aesresato purchase price 

• of $1,730,569.02. 

i 

35. As the result of its retirement of $1,519,500.00 

• aggregate principal amount of its cf ores aid 37. Debentures dur- 
ir.g tho taxable year ended December 31, 1953. Plaintiff euc- 

: tair.ed a loss in tho amount of no lees than $781,778.11, such ^ 
less being a deductible crper.se for said taxable year# 

36. In the alternative, as the result of its ro- 
: tircacnt of $1,519,500.00 aggregate principal amount of its 

aforesaid 3* Debentures during the taxable year ended Dccca- 
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ber 31, 1953, Plaintiff sustained a loss in the amount of i 
i no less than $284,705.33, such loss being a deductible expense 
for said taxable year. 

37. In determining Plaintiff*o Federal income tax 

» i 

'j liability .for the taxable year ended Decccber 31, 1953, the 

<• , * 

: commissioner of Internal Rovcr.uc erroneously failed to cllcrj ; 

; Plaintiff any deduction for the aforesaid loss of $781,773.11, 

: or, in the alternative, of $284,785.38, incurred upon the 
retirement of $1,519,500.00 aggregate principal amount of its 
; aforesaid 3% Debentures during said year. 

33. As the result of its retirement of $1,805,900.00 
e^<»rc<’a{:c principal amount of its aforesaid 37. Debentures dur» 
ir.g the taxable year ended December 31, 1954, Plaintiff eus» 

•: tair.cd a loss in the amount of no less than $1,053,774.99, 

i 

,• t t 

such loss being a deductible expense for said taxable year. 


39. In the alternative, as the result of its re» 

tircmcr.t of $1,305,900.00 aggregate principal amount of its 

! aforesaid 37. Debentures during the taxable year ended Dcccm- 
ber 31, 1554, Plaintiff sustained a loos in the amount of « 

na less than $463,107.55, ouch loss being a deductible expense 
for said taxabla year. 

40. In determining Plaintiff'e Federal income tax 
•liability for the taxable year ended December 31, 1954, the 
Commissioner of Internal Revenue failed to allow Plaintiff j 

i 
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r.ny deduction for the aforesaid lose of $1,053,774.99, or, in 
she alternative, of $403,107.55, incurred upon tho retiro- 
cent of $1,305,900.00 aggregate principal anount of its 
aforesaid 37. Debentures during ccid year. . i 

41. The netions of Che Coznissioner of Internal 

• i 

Revenue enumerated in paragraphs 37 cud 40, supra., were , 

erroneous, illegal end without warrant in lew. 

• • i 

42. As the result of the feeto set forth in this 
Count, there is due end owing frota Defendant to Plaintif- for 
tho taxable year ended December 31, 1953, the enaunt of 
$422,100.13, or, in the alternative, $153,734.11, end for 
the tunable year ended December 31, 1954, the cnount of * 

t 

$559,033.49, or, in the alternative, $250,078.03, or such 
further amounts as this Court ray find due and owing fron 
Defendant to Plaintiff with interest thereon ea provided by 


law. 


Count IT. 


43. Plaintiff repeats, reiterates end realleges j 
paragraphs 1 through 34, inclusive, of this Complaint end 
incorporates such paragraphs herein by this reference. 

44, By way of an alternative to the allegations j 
set forth in Count X, paragraphs 35 through 42, aupra. Plain* 
tiff alleges its aforesaid 31 Debentures ware itaued at an 
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|j aggregate discount of no loco than' $68,482*302*55# said 

i • 

5 discount being ratably amortizable over the life of said 

!; Debentures. v ' -V • • ' ' ’ ’ '• 

- ■ . ; 

45* By way of a further alternative, and as an 

f K * . • . • . • • 

! alternative to tho allegations sot forth in Count X, supra, 

iS 

j! Plaintiff alleges its aforesaid 3Z Debentures were Issued at 

lj . • • •.• ' 

[i an aggregate discount of no less than $30,787,734,48, said . j 

!• • " • •••••• 1 ' • I 

j; discount being ratably amortizable over the life of said 

j! . • " '• ■ ..--V: - \ ‘ / 

,i Debentures. 

N . * * 

46. As the result of tho discount sustained by 

!' Plaintiff on tho iosuance of its 3% Debentures under the . . 

li ' • *r 

!! alternative allegation set forth in paragraph 44, supra. 

i. . . . 

• ji 

j Plaintiff .was cntitlod to a deduction for tho amortization . 

j • v 

j! thereof for tho taxable years ended December 31, 1953 and 


i! 


1954, as well as to a deduction for each of such years for 

; - * • 

the unamortizod portion of odd discount attributable to 
Plaintiffa retirements thoroln of $1,519,500.00 <md 
$1,805,900.00 aggregate principal amount of its 3% Debentures,' 
oald deductions being no less than the amounts as sst forth 
bolov: ' 


. .:! 
'.’I 
•• l 


Vcsr 

1953 

1954 


Unamortizod Discount 
Amortisation of Discount Attributable to Retirements 


$ 1,537,289.46 

1,501,015.40 

« 


$ 732,510.33 

% 

834,302.11 


i! 







ii 

' ii 

ii 

<r;i 
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47. In determining Plaintiff's Federal income 

• , • • 

• \ . • ■ s . • 

tax liability for tho taxable years ended December 31, 1953 

• • 

■ , • • . • • 

and 1954, the Commissioner of Internal Revenue failed to 
allow any deductions for tho amounts set forth in paragraph 
46, nur>rn t 

• , ■ , 

48. As tho result of tho discount sustained by 

Plaintiff on tho issuance of its 3% Debentures under the 
alternative allegation set forth in paragraph 45, supra. 
Plaintiff was entitled to a deduction for tho amortization 
thereof for tho taxable years ended December 31, 1953 and 
1954, as well as to a deduction for each of such years for 
tho unamortized portion of oaid discount attributable to 
Plaintiff's retirement thoroln of $1,519,500.00 and 

• • 

$1,605,900.00 aggregate principal amount of its 3% Debentures, 






oaid deductions being no less than tho amounts as sot 'lorth 

below: * _ v 

Unaaortlzod Discount j 
Year Amortization of Discount Attributable to Retirements i 


i' 

( 

. 

! 

il 

*, 

!| 

I; 

9 . 


1953 

1954 


$ 691,122.50 
674,814.71 


$ 329,316.23 
375,078.97 


49. In determining Plaintiff's Fedoral income tax 


liability for tho taxable years ended December 31, 1953 and . •• 
} 

1954. tho Commissioner of Internal Revenue failed to allow 


» 
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jj any deductions for tho amounts set forth in paragraph 48, 

I surtra . . 

| ' . • i 

50. Tho actions of the Commissioner of Internal 

i 

’jj Revcnu « enumerated in paragraphs 47 and 49, sunra. won 
jj orr “°neou8, illegal and without warrant in" law. 

V . 

51, Aa the result of the facta aot forth in this 
Count, there is duo and owing from Defendant to Plaintiff for 
tho toxablo year ended December 31, 1953, tho amount of j 

$1,225,691.89, or, in the alternative, $551,036.91, and for • 
tho taxablo year ended December 31, 1954, the amount of 
$1,261,071.49, or, in the alternative, $566,942.59, or such 
further amounts as thia Court may find due and owing from 

^Defendant to Plaintiff with interest thereon as provided by 
lew. 

, ’ • * • • • * , •’ * * 

52. Although repayment of ths said amounts sac 

■forth in paragraphs 42 and 51, amra. hog boon demanded la ! 
.tho alternative, no part thereof has been credited, remitted, j 

■refunded or repaid to Plaintiff or to anyone on Plaintiff. 

account. .. 

• • . • • , ■, , , • , , 

r ' V - ' "•••'"• •• •' v . • ' . j 

WHEREFORE, Plaintiff demands Judgment against } 
.Defendant in either of the altcmotivo principal amounts aa j 
.tot forth in paragraph 42, mwrn, or, in tho alternative, in j 
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either of the alternative principal amounts as set forth in * 
paragraph 51, s up r a , or such furthor amount as tliis Court nay j 
•.find to bo legally duo and owing by Defendant to Plaintiff, ! ‘ i 
; togother with interest thoreon as provided 'by law. ‘ f 

|| "• /•« ’ •• ’ ; . • ;/•' f. 

9 : * 

•i ..<•> 

;! • • ’ : s \\ 

H • 

.1 

if * . 

; j OF COUNSEL: . 

I* • 

,■ Thomas E. Tyro* 
j! John A c Craig . 

V Clark, Carr & 

; 120 Broadway 

;j Kcxr York, New York 10005 

f toes W. Robinson 

Sullivan & Bryan 

Ii w Wall Street 

i| Kcw York, Haw York 10005 
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: AKSWTR 

: 67 Civ. 4606 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

CITIES SERVICE COMPANY, 

Plaintiff, 

-v- 

usitj:d states of amsrica. 

Defendant. 


Defendant, United States of America, by Its 
attorney Robert M. I'orgenthae, United State. Attorney for 
tbe Southern District of Kow York for It. answer to the 

V 

complaint herein: 

1. Admits each and every allegation contained in 

paragraph 1 of the complaint herein. 

2 . Admits, on information and belief, the 

allegations contolned In paragraph 2 of the complaint herein. 

‘ ' ■ 3. With respect to the allegations contained In 

paragraph 3 of the complaint herein defendant denies that 
plaintiff overpaid any Federal Income Tax for the years 
ended Decanter 31. 1353 and December 31, 1954 but admits 
that t).i. action la brought to recover the sura .ontloned 
In said paragraph 3 aa overpeyments. 
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4. Admits each and overy allegation contained 
in paragraph 4 of the complaint herein. 

5. Adnits each end every allegation contained in 
paragraph 5 of the complaint herein. 

6. Admits each and every ellogation contained 
ir paragraph 6 of the complaint herein. 

7. Admits each and every allegation contained in 
paragraph 7 of the complaint licrein. 

0. Admits each and every allegation contained in 
paragraph 8 of the complaint herein, 

9, Admits each end every allegation contained in 
paragraph 9 of the complaint herein. 

10. Admits each and every alienation contained in 
paragraph 10 of the complaint herein. 

11. With reopoct to the allegations contained in 
paragraph 11 of the complaint herein defendant admits that 
plaintiff purports to bring this action pursuant to the 
provisions of Section 6532(a)(1) of the Internal Revenue 
Co<:e of 1954.but denies that plaintiff is entitled to any 
refund for the taxible year ended Decembor 31, 1953, 

12. Admits the allegation n contained In paragraph 
13 of tho complaint herein. 

15. Admits the allegations contained In paragraph 
13 of the complaint herein. 
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14. Admits the allegations contained In par^raph 

14 of thecomplaint herein. 

15. Admit* the allegation* contained in paragraph 

15 of the complaint herein. 

16. Admit* the allegation* contained In paragraph 

16 of the complaint herein. 


17. Admit* the allegation* contained In paragraph 
17 of the complaint herein. 


«-t, the allegations contained in paro?raph 
1 ’ u " thc> corrplclnt heroin. ‘ ** 

19. Admit a the allen/n-ir™. 

10 Of r , , C tl0n * COntal ~d in paragraph 

oi r -oz'plaiv.t herein. 

2o - ' Altal: * tH * alU ^tioaB contained in paragraph 

f the complaint herein. 

„ „ tt , “““ “ ... w. 

1 Of the complaint heroin. 

22. weh respect to the .Ration. contained 

™ 22 ° f the ^. nita 
■ P olntiff purports to brio, thi. action pursue to 

' rovUlon » of Section 65.12 of the Internal *> 
of lor/ t. , internal Revenue Code 

1 A but denies that plaintiff t . entitled to ' 

entitled to .any refund 

^or t ,„ tgxible ye.r ended neceb.r 31 , l954 . “ 
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23. Defendant denies that it ha* information 
sufficient to form a belief a* to the truth or falsity of 
the allegation* contained in paragraph 23 of the complaint 
heroin. 

24. Vith respect to the allegations contained 
in paragraph 24 of the complaint herein defendant denies 
that it has information sufficient to form a belief os to 
the truth or falulty of tka allegation contained in said 
paragraph 24 that plaintiff was required to file a plan 
pursuant to Section 11(e) of the Public Utility Holding 
Company Act of 1935 for tlio simp'’.ifiention of it* corporate 
structure but admits the allegation in said paragraph 24 
that plaintiff did file such a plan %;ith the Securities and 
Exchange Commission on November 20, 1946. 

25. Admits the allegations contained in paragraph 
25 of the C'.vmplaint herein. 

26 . IXinic:) that it has information sufficient to 
form a belief ee to t v io truth or falsity of tka allegations 
contained ±t> paragraph 26 of the complaint herein. 

27. Deniea that it has Information sufficient to 
form a belief ao to tba truth or falsity of the allegation* 
contained in paragraph 27 of the complaint heroin. 

28. Admits the allegations contained in paragraph 


1 8 of the complaint herein. 
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29. Denies that It has information sufficient to 
lorn a belief as to the truth or falsity of the allegations 
contained in paragraph 29 of the complaint herein. 

30. Denies that it has information^sufficient to 

form a belief as to the truth or falsity of the allegations 

« 

contained in paragraph 30 of the complaint herein. 

31.. Denies that it has information sufficient to 
ftrra a belief as to the truth or falsity of the allegations 
contained in paragraph 31 of the complaint herein. 

I 

32. Denies that it has information sufficient to 
fo^n a belief os to the truth or falsity of the allegations 
contained in paragraph 32 of the complaint herds. 

33. Admits the allegations contained in paragraph 

33 o2 the complaint herein. 

34. Adults the allegation® contained In paragraph 

34 of the complaint herein. 

35. Denies each and every allegation contained in 

pare graph 35 of the complaint herein. 

I 

36. Denies each and every allegation contained in 
paragraph 36 of the caoplalnt herein, 

37. With respect to the allegations contained in 
paragraph 37 of tha complaint herein defendant admits that 
tho Coculsslofter of Internal Revenue refused ta nllcs# 
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plaintiff any deduction for any lost with respect to retire¬ 
ment of any of its 31 debentures during the taxable year 
ended December 31, 1953, but denies that the Commissioner’s 
action was in any way erroneous; denies that plaintiff over 
claimed a refund for any loss with respect to the retirement 
of any bonds in the year ended December 31, 1953;.and further 
denies that plaintiff sustained any loss witU .respoct to the 
purchace of any of its 3% debentures during that year. 

• 

38. Denies each and every allegation contained In 

paragraph 33 of the ccwsplalnt herein, 

39. Denies each and every allegation contained in 

paragraph 39 of the complaint herein. 

40. With respect to the allegations contained in 
paragraph 40 of the complaint heroin defendant admits that 
the Commissioner of Internal Revenue refused to allow 
plaintiff any daduetlon for any loss with respect to retire¬ 
ment of any of its 3X debentures during the taxable year 
ended December 31, 1954, but denies that the Commissioner*e 
action was in any way erroneous and further denies thot 
plaintiff sustained any loss with respect to the purchase of 
anv of its 3% debentures during that year. 

41. Denies each and every allegation contained 
1 , paragraph 41 of the complaint herein. 
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42. Denies each and every allegation contained 
i i paragraph 42 of tho cctr-plaint heroin. 

43. With respect to the allegations contained 
i,i paragraph 43 of tha complaint herein defendant respect¬ 
fully refers to and incorporates its reoponseo to tha 
allegations incorporated by reference into said paragraph 43. 

. 44. Denies each arid every allegation contained 

In paragraph 44 of the couplaint herein• 

45. Denies each and evory allegation.contained in 

% 

paragraph 45 of the complaint herein. 

46. Dcnioo each and every allegation contained 

i 

in paragraph 46 of the complaint heroin. 

47. Admits the allegations contained in paragraph 

47 of the complaint heroin. 

40. Donieo each and every allegation contained in 

paragraph 48 of the complaint herein* 

49* Admits tha allegations contained in paragraph 

49 of the complaint haroin. 

50* Donias each a»xi every allegation contained in 

paragraph 50 of tha carrplaint herein* 

51. Ccnino each and every allegation contained 

‘ i patAgrvioh 51 of the corplalnt herein. 

l>2. With respect to the allegations contained in 
paragraph 52 of tho complaint herein, defendant denies that 
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plaintiff ha. landed refund of the sums not forth In 
paragraphs 42 and 51 of the cot-plaint herein; but admits 
that defendant has not credited, remitted or repaid any 
gt.ch su^n to pi ft tut iff. 

.n ,.-n roe A rit-ST l-fittg A^£Q£i^g£J23SS£ 

53. ThU Court lacks subject natter jurisdiction 
Count 1 If the conplaint herein insofar no that Count 
Elates to the tealble ye- ended Peeesiter *; «» by reason 
Of the fact that plaintiff never filed o clatn lor the 
refund of any .mount no a lose -In the purchnoo of any of 

itrt debentures in that year. 

»vn roe A rUCPHP 

54 . This Court lacks eubject matter Jurisdiction 
over no touch of pleintlff'c claim vlth respect to the 
toxlble year ended Paccar 31. 1954 In Count 1 of the 
cot plaint herein as U based on «. .negation. eentainod 
in paragraphs 29. 30. 31 end 39 of the conjoint herein 
by reason of th. fact that plaintiff never filed a claim 
for refund on the theory raised in those paragraphs or tor 
the amounts sought os o result thereof. 

e. «m vnv A mm r« 3 L« -n 'PKST^B twrgE 

55. Title court lacks subject natter jurisdiction 
W£ ., so such of plaintiff's deist in Count 11 of the 
complaint herein as seek, the recovery of any unarortUcd 




I 
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discount attributable to it* debentures retired in 1953 or 
1954 as it never filed a claim for refund eeekins tlie 
recovery of cucb unaciorCieed discount* 

as a:p ran a fophth paitial /mntiA'fjw nr.rrrsg 

i'fc. Tills Court lacks subject matter Jurisdiction 
over so imeh of plaintiff’s claims with respect to the 
taxi bio years ended December 31, 1953 and December 31, 1954 
in Count II of the complaint herein as are based in the 

allegations cet forth in paragraphs 44 and 45 of said com¬ 

plaint a Inca plaintiff never filed any claim for refund 
on the theories raised in those paragraphs or for the 
amounts sought as a result thereof. 

V7lhr£F0K£, defendant, United States of America 

demands Judgement in its favor dismissing the complaint 

herein, awarding defendenfc the costs and disbursements 

of this action; and, cwordlna defendant such other and 

further relief as raay he proper in the premises. 

Dated:Sew York, New York 

lkry » 1968. ROnnit M. I?!>PGE11THAIJ 

United States Attorney for the 
Southern District of tie* York 
Attorney for Defendant 


j,.ua;u. oallacht*R 

Assistant U. S. Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Square 

?few York, New York 10007 
Tel: 264-6322 


t 
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PLAN FOR SIMPLIFICATION OF THE CORPORATE STRUCTURE 

of 

CITIES SERVICE COMPANY 

(Submitted under Section 11(e) of Public 
Utility Holding Company Act of 1935) 


PART I—Preliminary Statement 

Cities Senice Company (hereinafter called “Gties”) is a corporation organized under the laws of Delaware 
and is a registered bolding company under the Public Utility Holding Company Act of 1935 (hereinafter 

called the “Act"). 

At October 31, 1916, the funded debt and capital stock of Gties outstanding in the hands of the public 


were as follows: 

Sty Convertible Gold Dcl*nturcs, due 1950..—..— $40,578,100 

Sty Gold Debentures, due 1958--- 25,840,500 

Sty Gold Debentures, due 1963___ 5,125,000 

Refunding Sty Gold Debenture Bonds, due 1966.. — 9,618700 

Sty Gold Debentures, due 1969.______—- 19,326,000 

Preferred Stock $6 Cumulative, no par, 560,600 shares-— 56,060,000* 

Preference BB Stock $6 Cumulative, no par, 17,700 shares-- 1770,000* 

Preference B Stock COf Cumulative, no par, 86,000 shares.—— 860,000* 

Common Stock ($10 par value) 3702,000 shares--— 37,020,000 


• Stated Value. 

The Preferred Stock $6 Cumulative (hereinafter called the "Preferred Stock") is preferred as to divi¬ 
dends over the Preference BB Stock (hereinafter called the “BB Stock"), the Preference B Stock (hereinafter 
called the “B Stock"), and the Common Stock; and the BB Stock and B Stock, ranking pari passu, are 
preferred as to dividends over the Common Stock. 

On liquidation, dissolution or winding up of Cities, whether voluntary or involuntary, the Preferred 
Stock is entitled to receive $100 per share plus unpaid accrued dividends before any distribution is made to 
other stockholders, and the BB Stock and B Stock are entitled to receive $100 per share and $10 per share 
respectively, plus unpaid accrued dividends, before any distribution is made to the Common Stock. 

The Preferred Stock, BB Stock and B Stock are subject to redemption, in whole or In part, at any time, 
by payment of an amount equal to $112, $106 and $10.60 per share respectively, plus unpaid accumulated 
dividends. 

At October 31, 1946, unpaid accumulated dividends on the Preferred Stock amounted to $46,810,100 
($83.50 per share); on the BB Stock, $1,531,050 ($86.50 per share); and on the B Stock, $743,900 ($8A5 
per snare). 

Impact of ths Act on Cities' System 

- • • •» 

Cities Service Power fc Light Company (hereinafter called “Power & Light"), the major utility holding 
company in the Cities’ system, with nation-wide interests in electric and gas utility companies, was required 
by orders of the Securities and P-xchange Commission (hereinafter called the "Commission") issued under 
Section 11(h)(1) of the Act, dated respectively August 17, 1943 and August 18, 1944, to dispose of its 
inteiests in all of its properties except those located in Ohio. 







* prior to Augmt «lM P--«-* aStSS s££«U-» S* - -W--X5- 
SSEJSSril-d « - «* "A1SSIS5* Traction Company (. -gj-Jg 

ssiilg^sliss^ 

manufactured gas to consumer po iw above mentioned. . 

jyid Cities acquired its holdings . Section 11(b)(1) of the Act, dated 

N * w r^rl,-. „»»,— 




Principal Holding* ot Chic. 10 bo KCaln^* 


r»n and Wrousau Natural Ga*: _ 

Jg^SSSSTO M^) (<* P^ncing . rriinint 

”lmphc C F"^inc Con.pan)^I 

Citic* Service Oil Company, . r cf,ning and marketing) 

rr a h^r. 

Tito^PlpT^Wr «•« ^ ,iM >-“ 

C^ Scrvie, Oil Company C Pcnn.^ ^_<—^ 
and marketing)- 

Citle* Service Refining ^<£1^-- 

A ' k Ari'n^Vo'IOi! Corn£»y (oil preriwing ,nd margin,)...._ 
A ' k a“J». Pipeline Conmra.ion od p,^ m 
Orange State Oil Company (oil marketing)... 


N*. SWro d 
Ounliodltaf 

Com moo Stock 

418,000 

284,000 

736,500 
45,000 
3.500 
1,257.977 

428.429 

2.856 

60.000 

90,000 

240,000 

3,916,379 

102,019 

2,142 

994,093 


Por C«*rt 4 

OuWt»oeUn« 
Common fitoci 

«3^nrdt r Cltl« 
nr on, ot It* 

■ubfHi»n«> 

10095. 

1009 b 

1007 O 

lOO??. 

10095. 

31.37195. 

28.56295. 

28.56295. 

509b 

1009 b 

10095. 

51.5*** 

1009 b 

1009 b 

1009 b 
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54 Wall St., N. Y.).. 


M* »*••?•* 
0 »tat»i>£t«* 
Comiutw tiotu 

1,000 

10,000 

850,000 


transporting and nur ctmg - has Interests. nor 


p*cm»« l 

OwuMI* 
ryr-~~ >U<k 

M »*» « M 
■»au4Uri» 

100 * 

100 * 

100 * 

• 100 * 
100 * 


D S5W?S 4 - ----rJ- Tas’interests nor does it include all the 

T^bove list docs not ». has important holdings o scour.. 

A sw , oli „ *. _ *»»,, - - - •»«- - 


— outstanding ot P— ~ „_ Terml of PUn 

1 , Retirement o! Ial0.578.l00 outstanding Convertible ^^^r"redemption ^d, m 

Althoogh the Wan to, not u ,„,ieipaled that tit. ptocM , to “ r ^„ & Light 

immediately upon ™e „ti«ty eompanie, «Hch , » *"'"“ C i.“^«Wivi ion * »l lit. Plan. Ciliea 

— d - .. 

sSiisssrtS - a “" sa,ine 5ns ' 2,6 ' ,50) “ £» 

For every share of finding all arrears)-- • ‘SS ' 

^^^BSttoOncMio, - •• • ‘ 

4. Detoiptloo .« „ , u 0 , 1 * pee -—l '%£Z£2Zm J* > “* 

The Debentures will Lear . r 1977 , Interest will be pa> payment oC the 

January 1. “^^'.XmaWe a. a whole at any tin*,™ in ™ Indenture which will provide: 


S 






✓' 
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ll „,„ andins funded debt of Cilia the Debenture. dudl be abordmale thereto, 

(0 Till Write eny --J»> • 

. ssr tsssi w 

- —- «*— <—•* 

«,) »*—-««'"oE 3 ^“ zrwor~zTJ% 

indebtednae, and win not permit a ny „, sl<xK (except 

securities to crtMlcor ‘ 5 ‘“ ,r " *" y tublidiary and except lor certain reftmdinj purposes •• ■ 

in either case to be held by Cities or J7 , c;tics #m j su bsi<Jiarics (before pro- 

!r«« X” .Tidty^p’nics' prefer red fiends and minority interest in income tor aid 
period, .11.. » ore particularly set lortl. tn the Indenture; ^ a * Jivi d,„ds 

W X iT—“X Xd -rplma‘cumulated adUeffuen, to December 31. IM. 

The Oe‘;rer.XpX^.X^ff^ -;"XrT^ , 

form without coupon, in the issued in denominations of $10 or multiple. 

in denomination, of multiply * combined in the requisite amount may. at any * imc P" or ^ 

Januatt "^ “‘l^cd fm one or more Debentures of an etherized denomination. Amount, k* 

than $10 will be paid in cash at par. 

S. Miscellaneous rcferrc d to directing action to be taken to carry 

Upon the entry of the order° f j ,,ts of lhe bolder. oi the Preferred Stock, BB Stock and B 

out the term* and provisions of the Han. ahrig f ; nJ cash pursuanl 1o the Plan, shall cease and 

Stock, except to receive D^ l “ rc, - I,t ^ ^ rcctive Debentures, Interim Ccrtifica.cs and cash under 
determine; and the right of holders o >wrh slock af|cr wWch dale suc h right shall likewise cease 

the Han must be exercised on or before J a " y ’J 5 ^, scl , lhe Debentures theretofore ?,suable to the 
and determine. Promptly after J ai ’ u ^ y ’ s k d B no t theretofore exchanged for Debenture* 

holders of all the shares of Preferred Stock.!^ ^ ^ lhe right t0 receive 

under the Plan, and the respective ho • surrender of the certificates representing their stock 

oi ‘“ h mon ‘ y ‘ not eo "" KJ * 

xrrX- - •• -rr %+ rtX’i’ssfSS »»x srsr 

at market prices prevailing for the Debentures “* • Jj P exchangeable, and the respective holders of such 
tures for which all Interim Certificates then outstand ng amounts of the proceeds 

—I-* l-«™» <«•-• MSIwX X X <• J—Z •. «* »“* 

ol such ale upon the surrender ol lair » in ,e,.rt to Cilia, 

dal. any ol and. matey, nq the retotorec olle , ^ willl ,he man a may he allowed 

r.ixs will pay such fees and expenses lor services renue 

bytb.Commi.rion. p^RT 111 -Condition, to Effectuation of Pln» . 

TV. effectuation ol the Plan i» subject to the folicu mg e°"d’“ M a , n , r0| ,riate to effectuate the 

I. The rtao shall lia.e been found b) the Cumnm. iu j, te alHbe persons affected thereby end 

ffjss k: -»- ■*— *»—- *■ .. . 
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2. The Commission shall have instituted a proceeding in a court of competent jurisdiction pursuant to 

Sulion 11(c) of the Act and such court shall have entered an order finding the Plan to be fair and equitable 
and necessary or appropriate to cflecluate the provisions of Section 11 of the Act and directing action to be 
taken to carry out the terms ar.d provisions of the Plan. . ... 

3. The order of the Commission sliall recite that the transactions of the Plan are necessary or appro¬ 
priate to the simplification of the structure of the holding company system of which Cities is a member and 
necessary or appropriate to effectuate the provisions of Section 11(b) of the Act, all in accordance with the 
meaning and requirements of the Interna] Revenue Code, as amended, including Section 1808(f) and Sup¬ 
plement R thereof. 

<f.. Any corporate action in connection with the Plan which may be deemed necessary by counsel for 
Cities shall have been carried out in a manner satisfactory to counsel for Gties. 


PART IV —Amendments to the Plan and Other Provision* 

Until approved by the Commission, the Plan or any part thereof may be modified or amended in any 
respect by Cities. After being approved by the Commission and before being approved by a Court, the Plan 
or any part thereof may be amended in any respect by Cities with the approval of the Commission. After 
the approval by the Court and before it has been consummated the Plan may be modified or amended in any 
respect by Cities with the approval of both the Commission and the Court No amendments to the Plan or 
any part thereof shall be made without the approval or consent of Cities. 

In the opinion of counsel for Gties, under the provisions of the present Internal Revenue laws, the 
exchange of Preferred Stock for new Debentures pursuant to the Plan will not result in a taxable gain or loss 
to the holders of such Preferred Stock. 

There are annextd hereto the following financial statements of Gties: 

Exhibit A—Balance sheet as at October 31, 1946 and income statement for the 12 months 
ended October 31,1946, actual and pro forma giving effect to the consummation 
of the Plan. 

Exhibit B—Pro forma balanre sheet as at October 31, 1946 and pro forma income statement 
for the 12 months ended October 31,1946, giving effect not only to the consum¬ 
mation of the Plan but also giving effect in addition to the disposition of Gties 
interests in certain utility companies and the application of the proceeds thereof 
to the retirement of funded debt as provided in the Plan. 

The financial and other statements, the opinions and estimates contained in the Plan and Exhibits thereto 
are intended for the purpose of assisting stockholders, tht Commission and Courts in proceedings with respect 
to the Plan and are not intended for use or information by prospective purchasers of securities of Cities or of 
any of the companies mentioned in the Plan. 

All reported figures not previously audited are subject to any adjustments which the annual audit may 
disclose to be necessary. Cities does not. by publishing the information contained therJn, intend to make any 
repi esentation whatever at to the value of any assets shown in the balance sheets. 

This Plan is filed without waiver and with full reservation of all constitutional and legal rights of Gties 
and its subsidiaries to contest the validity and legality of any section or any subdivision of any section of. or 
Ai.y order, rule or regulation under the Act. 

CITIES SERVICE COMPANY 

By W. Alton Jonh 

President 


0 


February 20,1947, 
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FINANCIAL STATEMENTS 


EXHIBIT A 

CiWaj Effect to Coarammatioa of the PI— 
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CITIES SERVICE 

BALANCE SHEET—ACTUA 

At of October 

Giving effect to consummation of «ha plan for 

(Subjtct to yaar-enf 


ASSETS 

Investments and Advance*: 

Subsidiary companies, other than 
public utilities: 

Securities—at cost or lest- 

Public utilities, including Arkansas Natural 
Gas Corporation: 

.Securities—at cost or less- 

Ad ranees--—- 

Other investments and advances—at cost, less 

reserve _ 

Total Investments and Advances— 

Office Furniture and Fixtutxs— at cost, ksa 
reserve -- - — 

Cash in Debenture Pucchasb Fond.-- 


Pro Forma 

Actual A djustments* Pro Forma 


$167,997,476.44 S 

$167,997,476.44 

61.051,18735 
7,477,866.97 

61,051,187.35 

7,477366.97 

360,355.72 

360,35572 

236,886,886.48 

_ 236386.886.48 

26351.19 

26351.19 

130395.63 

130395.63 


Current Assets: 

Cash in banks and on hand--— 

Securities of United States Government,.... 
Dividends and accrued interest on securities 

owned. .— --. —- 

Accounts receivable-—- 

Total Current Asse ts .., 

Othes Assets —Accounts and notes receivable 
(not current)--— . - 

Deferred Cbabcrs: 

Unaxnortized debenture discount and expense 
Other deferred charge*— 

Total Deferred Charg es . —.— 


85755320.82 

3,025.000.00 

(R 43,52073474(2)1 
{r 450,000.00(4), 

41785.086.08 

3,025,000.00 

121.317-23 

4934638 



12131733 

4934638 

88,951.985.03 

R 43,97073474 

4438175039 

2030934 



2030934 

3.198,481.62 

833139 

R 

50571205(3) 

239276937 

833139 

330631331 

$32932334178 

R 505712.05 
$R 44,476,44679 

2701.10136 

$28474739439 


See s companying notes 


• Figures bi parentheses refer to pro forma adjustment eatriaa. 
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COMPANY 


L AND PKO FORMA 




31, 1946 


simplification of the corporate a trac t or s 
adjustments) 


ActaJ 

3 58,690.000.00 
37,020.000.00 

95,710.000.00 


LIABILITIES 

Capital Stock, per schedule attached: 

Preferred and preference stocks.... 

Common stock ______ 

Total Capita] Stock._ 

5?o Debentures or Various Maturities Dot 
1950 to 1969, per schedule attached__ 

Proposed 3?o Debentures Dot January 1, 
1977 _ 

Current Liabilities (exclusive of requirements 
in respect of debentures): 

Accounts payable to subsidiary companies._ 

Other accounts payable_ 

Accrued interest on debentures ($1,194,251.65) 
and unpresented coupons ($11,840,55033) 

—actual_ 

Accrued taxes and other charges . .. 

Provision for Federal taxes on income_ 

Total Current Liabilities_ 

Reserves: 

Accrued undeclared cumulative dividends on 
preferred and preference stocks to Decem¬ 
ber 31, 1937_ 

Contingencies __ 


Capital Surplus 


Earned Surplus (since December 31,1937)_ 69,261,946.05 


25,432.44 

961,719.13 


13,034302.18 

522,251.19 

265,639.64 

14329344.58 


Pro Forma 
Adjuitmrnta* 


$R 58,690,000.00(1) $ _ 

- 37,020,000.00 

R 53,690,000.00 37,020,000.00 


100,488,300.00 R 40,578.100.00(2) 59.910,200.00 


115346,950.00(1) 115,246,950.00 


- 25.432.44 

- 981719.13 


R 2,131,07274(2) 

R 17,50000(3) 
R 2,148,57274 


10303729.44 

522751.19 

248,139.64 

12,681 T 7 134 


19,661,150.00 R >9,661,150.00(1) _ 

6,691305.47 - 6391305.47 

26,353,055.47 R 19,661,150.00 6*691,905.47 

22,580795.68 - 2278079538 

R 3639530030m 

6976174635 J 4887llS(8! 3031677230 

_ R 45030 030(4), 

$32972374178 $R 44,476.44679 $2847473^439 


tO 
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EXHIBIT A-l 
P*g« 2 

CITIES SERVICE COMPANY 

' NOTES TO FINANCIAL STATEMENTS 
At of October 31, 1946 


(1) Cumulative dividends on the $0.00 Preferred, $6.00 Preference BB and 60^ Preference B Stocks are in 

arrears to the extent of $83.50, $S6.50 and $8.65 per share, respectively, or $49,0S5,050.00 in the 
aggregate. At Octol>cr 31, 1946, the Company carried a reserve of $19,661,150.00 for such dividends 
in arrears to December 31, 193/. Earned surplus subject to balance of accumulated dividends in 
aggregate amount of $29,423,900.00. 

(2) Cities Service Company has guaranteed performance contracts between two of its subsidiaries and agencies 

of the United States Government. In connection with one of these subsidiaries Cities Service Company 
has also (a) guaranteed the repayment of $9,647,588.64 of the loans made by Reconstruction Finance 
Corporation to such subsidiary and (b) undertaken to advance such subsidiary such amounts as may 
be required by the latter under its guaranty of bank credit of $1,000,000.00 extended to a building 
contractor. 


■j ft 

t 


FUNDED DEBT 


Refunding I 'Jo Gold Debenture Bonds due 1966.. 

S% Gold Lelxrnturcs due 1958...—. 

5 *Jp Gold Debentures due 1963..... 

5% Gold Debentures due 1969.._...~ 

5% Convertible Gold Debentures due 1950—. 

Total .............. 


Outstanding 
$ 9,618,800.00 
34,652,000.00 
23,930,000.00 
37,356,000.00 
58,685,700.00 
$164,242,500.00 


In Treasury 

$ 100.00 
8,811,500.00 
18,805,000.00 
18,030,000.00 
18,107,600.00 
$ 63.754,200.00 


In Hands 
of Public 

$ 9,618700.00 

25,8-10,500.00 

5,125,000.00 

19,326,000.00 

40,578, i 00.00 

$100,488,300.00 


CAPITAL STOCK 

Preferred Stock, $6.00 Cumulative—no par value: 

Authorized, 1,500,000 shares; Issued, 560,920 shares, less in treasury, 320 shares- $ 56,060,000.00 


Preference BB Stock, $6.00 Cumulative—no par value: 

Authorized, 600,000 shares; Issued, 17,700 shares-1,770,000.00 

Preference B Stock, OOf Cumulative—no par value: 

Authorized, 4,000,000 shares; Issued, 86,000 shares---- 860,000.00 

58,690,000.00 

Common Stock—$10.00 par value: 

Authorized, 5,000,000 shares; Issued, 3,703,977.6 shares, less in treasury, 1,977.6 shares 37,020,000.00 
Total_$ 95710,000.00 
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EXHIBIT A-I 

Page * 


CITIES SERVICE COMPANY 

BALANCE SHEET—PRO FORMA ADJUSTMENT ENTRIES 

At of October 31, 1946 

To give effect to contur.inition of the plan for 
simplification of the corporate structure 


Capita] Stock: 

$6.00 Cumulative Preferred........... 

$6.00 Cumulative Preference BB.. 
00(! Cumulative Preference B_ 


(I) 


Reserve for accrued undeclared cumulative dividends on preferred and pref¬ 
erence stocks to December 31, 1937.——,--— 

Earned Surplus ........................... 

Proposed 3$> Debentures Due January 1,1977- 

To reflect the issue of new Dclrcnturcs Due January 1, 1977 in con¬ 
sideration of the cancellation and retirement of all of the preferred and 
preference stocks of Cities Service Company. Earned surplus is being 
charged with (1) an amount equal to the segregate of the call premiums 
on the preferred and preference stocks (^6,885,000) and (2) an amount 
equal to the .ccumuiatcd and unpaid dividends on the preferred and 
preference stocks from January 1, 1938 to December 31, 1946 
($30,010,800). The amount of accumulated unpaid dividends applied 
to the period prior to December 31, 1937 is being charged to resciv 
account heretofore provided for same. 


( 2 ) 


55$ Debentures Due 1950-.— 

Accrued interest on debentures--.— 
Earned Surplus- 


Cash in banks and on hand., 


To reflect proposed call of all outstanding 5 56 Deben* jfes due 1950 at 
principal amount plus two per cent premium together with accrued 
unpaid interest ($S4.\377.07) and unpresented coupons ($1,285,695.67) 
to October 21, 1946 and to charge Earned Surplus with total premium 
paid ($811,562). 

(5) 


Provision for Federal taxes on income— 
Earned Surplus 


Unamortized debenture discount and expense - — 

To reflect write of! to Earned Surplus of unamortizrd debenture discount 
and expense balance (less amount equal to Federal income tax reduction 
applicable thereto—$17,500) relating to retirement of 556 Debenture* 
due 195a 

(4) 

Earned Surplus 


Cash in banks nnd on hand-- 


To reflect estimated cash disbursements for expense* in connection with 

plan. 


Debit 


$56,060,000.00 

1770,000.00 

860,000.00 

58.690,000.00 

19,661,‘150.00 
36,895,800.00 


Credit 


$115,246,950.00 


40,578,100.00 

2,131,07274 

811,562.00 


4342073474 


17,500.00 

488712-05 


505712.05 


450,000.00 


450,000.00 


10 















EXHIBIT A-2 
Pag* 1 


CITIES SERVICE COMPANY 


INCOME STATEMENT—ACTUAL AND PRO FORMA 

For the Twelve Months Ended October 31, 1946 

Giving effect to consummation of the plan for simplification of the corporate structure 
* (Subject to year-end adjustments) 


Gross Income: 

Interest on bonds and indebtedness of subsidiary 

companies -*—* *' 

Dividends on preferred and common stocks ot sub¬ 
sidiary companies.-..-.. 

Interest and dividends on other investments- - 

Interest on notes and accounts receivable; and 
sundry receipts 


Total Gross Income— 


Expenses: 

Administrative and management expenses 
General, legal and other expenses. 


Vjvtiviu'i •»O --- • 

Taxes, other than taxes on income- 

Depreciation of furniture and fixtures- 

Total Expenses- 


Interest and Other Charges: 

Interest on S/b debentures. 

Interest on proposed 3debentures.... 

■ . • r a •_i__ nni 


Actual 

$ 5,142,544.43 

12,598,626.02 

1,840,750.82 

4,663.57 

19,586,584.84 


1,306,141.92 
1,210,592J3 
201766.62 


Pro Forma 
Adimtmenta* 


uh ----- 

Amortization of debenture discount and expense— 
Federal and State taxes on debentures interest 

coupons ——---. , 

Provision for impairment of investment in a sub¬ 
sidiary con. pan y----■ 

Total Interest and Other Charges— 


Provision for Federal Incom* Tax——— 
SprciAL Charge equivalent to estimated reduction of 
Federal income Ux applicable to call premium and 
other costs on retired securities- 


Net Income 


Times interest and other charges ea. ned.. 


Pro Forma 


$ 5,142,544.43 

12,598.626.02 

1,840750.82 

4,663.57 

19,586,584.84 


1,306,141.92 

1710,592.33 

201766.62 

60,000.00 


2,778,500.87 


«»—•—»■ 1 — 

2,778,500.87 

16,SOS,083.97 


— 

16,808.083.97 

6,084,103.44 

380,324.00 • 

R 3 
3 
R 

,074.662.40(1) 

,457,403.50(4) 

215796-36(2) 

3.009.441.04 

3,457,408.50 

165,027.64 

117,995.59 

R 

79.574.38(3) 

38.42171 

745.000.00 



745.000.00 

7,327,423.03 

9,480,660.94 

R~ 

87,875.36 

87,875.36 

7,415,298.39 

9,392785.58 

318.000.00 

R 

3,500.00(5) 

314,500.00 

54.00000 


_ 

• 54,000.00 

372.000.00 
% 9,108.660.94 

r" 

$R 

3.500.00 

84,375.36 

368,500.00 
$ 9,024785.58 

229 



2.27 


• Figures in parentheses refer to pro forma adjustment*. 
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EXHIBIT A-2 

Pag* 2 


CITIES SERVICE COMPANY 

INCOME STATEMENT-EXPLANATION OF PRO FORMA ADJUSTMENT* 
For the Twelve Month* Ended October 31, 1946 


To give effect to consummetier of the plan for 
* implication of the corporate structure 

(1) Elimination of interest expense on S# debenture* due 1950 ,or 

the twelve months ending October 31,1946....... 

(2) Elimination of amortisation durge on S</c dc1 *" ture * due 1950 

for the twelve month* ending October 31,1946 

(3) Elimination of Federal and State taxes assumed on deben¬ 

tures due 1950.-. . 

(4) Annual interest expense on proposed 37. <l.Un.u,M <lu. 1977 

(5) Decrease in Federal income ux expense lo respect ot lore- 

going adjustments--- 


$3,074,662.40 

215,296.36 

79,574.38 

3.457,403.50 


3,500.00 


/ 






/ 

/ 
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EXHIBIT A-S 


CITIES SERVICE COMPANY 
SURPLUS ACCOUNTS 

For the Twelve Months Ended October 31, 1946 

(Subject to year-end adjustments) 


EARNED SURPLUS (Since December 31. 1937) 


Balance October 31, 1945-.- ! ..—--*-- 

Net Income for the twelve months ended October 31, 1946- 

Net Profit on securities redeemed or sold.. 1 —..— 

Surplus, accumulated subsequent to December 31, 1937, received 
upon liquidation of subsidiary companies- 

Unamortized discount and expense applicable debentures of 
Cities Service Company acquired December 1945-- 

Call premium, unamortized discount and expense and other costs 
relative to redemption of $35,000,000 prineijial amount S'/o 
Debentures due 1950 on June 1, 1946 (less estimated reduction 
in applicable Federal income tax $54,000)---— 

Balance October 31, 1946..... - 


$39,055,12877 
9,108,660.94 
, 601.41877 

22.007,14172 

R 218,060.82 


R 1792,34273 
$69761,946.05 


CAPITAL SURPLUS 


Balance October 31, 1945-.- $22,37376078 

Excess provision for Federal income taxes for period prior to 
December 31, 1937- 16738.06 


Surplus, accumulated prior to December 31, 1937, received upon 
liquidation of subsidiary companies . . ---—- 

Recovery on claims and other credits applicable to period prior to 
December 31, 1937-- 

Premium on preferred and common stock reacquired, less accrued 
undeclared cumulative dividends on preferred stock to Decem¬ 
ber 31, 1937- 


7,179.478.92 

2,981.97 

R 27,138.53 


Surplus received on liquidation of a subsidiary company applied 

to Investment Account-— 

Balance October 31, 1946--- ■■ — 


R 6.965,425.52 
$22,580,395.68 
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EXHIBIT B 

Giving Effect to Sale of Certain Utilities and the Application 
of Proceed* to Retirement of Debenture* 



14 



assets 


Current Assn*: 

Cash in banks and on hand. 


CITIES SERVICE 


PRO FORMA BALA] 


A* of October 


Giving effect to the consummation cl the plan 
in addition, adju.ted to r.ffect sale of certain y£\\c 
proceeds to the retirement of the remaining 


Pro Forma 
Per Exhibit A-I 


Pro Forma 
Adjustments* 


Investments and Advance*: 

Subsidiary companies, other than public 

utilities: 

Securities—at cost or less—.—■ 

Public utilities, including Arkansas Natural 
Gas Corporation: 

Securities—at cost or less.- 

Advances--- 

- Other investments and advances—at cost, 

less reserve.- 

Total Investments and Advances.—, 


$167,997,476.44 $ 


61,051,18735 R 34,026,958.42(1) 
7,477,866.97 - 


36035572 R 14,000.00 (1) 
236386386.48 R 34.040,958.42 


OrricE Furniture and Fixtures— at cost, less 

reserve----- 

Cash in Debenture Purchase Fund-— 


26351.19 


41785.086.08 


85,000,000.00(1; 

97797.547.94(2 

130,395.63(4 


Securities of United States Government-— 
Dividends an * accrued interest on securities 

owned ———-—- - -* 

Accounts receivable— --■ 

Total Current As sets .... , - - 


3.025,000.00 


12131733 - 

49346.96 _ _ 

44.y8l.250.29 R 12367,15231 


Othex Asset*— Account* and note* receivable 
(not current)— .— - ' 


20,609.9* 


(Subject to year-end 


Pro Forma 


$167,997,476.44 


27,024,228.93 

7,477366.97 


34635572 

202345928.06 


26351.19 


130395.63 R 130395.63(4) 


29.117,93377 


3325.000.00 


12131733 

493*698 

3231439798 


2030994 


Unamortbed debenture discount and expense 

Other deferred charges-— 

Total Deferred Charges—- 


239276937 R 239276937(3) —- 

|M 1M _ — 833139 

2701,10136 R 239276937 
$28474739499 $R 4933137593 $23531531996 
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ICOMPANT 
ICS SHSBT 

II, IMS 

OB of the corporato atrnctura (in Exhibit A-l) and, 
junpaniea and tha application of aatimatad $85,000,000 
debentures and 125,000,000 principal amount of tha 

van 

|adjtutmeats) 


LIABILITIES 
Common Stock._... 


5% Debentures or Various Maturities Du* 
1958 to 1969._ 

Proposed 3 'Jo Debentures Due January 1,1977 

Current Liabilities (exclusive of requirements 
in respect of debentures): 

Accounts payable to subsidiary companies_ 

Other accounts payable_ 

Accrued interest on debentures and unpre¬ 
sented coupons__ 


Accrued taxes and other charges. 
Provision for Federal taxes on 


Total Current Liabilities_ 

Reserve for Contingencies_ 

Capital Surplus_ 


Earned Surplus (since December 31,1937). 



Pai*l 


Pro Forma 

Per Exhibit A-l 

Pro Forma 
Adjustments* 

Pro Forma 

$ 37,020,000.00 

$ - 

$ 37720700.00 

59,910,200.00 

R 59710700.00(2) 

T 

115,246.950.00 

R 25,000.00000(2) 

90746,950.00 

25,432.44 


25.432.44 

981719.13 


961719.13 

10,903729.44 

R 10703729.44(2) 


522751.19 


522751.19 

248,139.64 

R 165,000.00(3) 

83,13974 

1278177174 

R 11,068729.44 

1712742.40 

6,691,905.47 


6791705.47 

22780795.68 

-■ 

2278079578 

30,616772.00 

f 50,959,04178(1)1 
(R 1783,61870(7'} 
lR 272776977(3)} 

77764,07571 

$284747.09479 

«R 4973177573 

$23571571976 
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EXHIBIT B-l 

Pag* 2 

CITIES SERVICE COMPANY ' 

PRO FORMA BALANCE SHEET ADJUSTMENT ENTRIES 


At of October 31, 1946 


To give effect to calc of certain public utility companies and the application of eatimated 
385,000,000 proceeds to the retirement of the remaining 5% outstanding debentures and 
/ $25,000,000 principal amount of the new debentures 


o> 

Cash in banks and on band___ 

Investments and Advances—Public utilities—Securities... 

Other investments and advances_ 

Earned Surplus_ 


Debit 

$85,000,000.00 


Credit 


$34,026,958.42 

14.000.00 

50,959.041.58 


To reflect estimated proceeds from sale of securities of the undemoted public 
utility subsidiary companies and to remove from Investment account 
net carrying value thereof and to credit Earned Surplus with excess of 
proceeds over such carrying value. 

The Doniphan County Light & Power Company 
Federal Light & Traction Company 
The Ohio Public Service Company 
Spokane Gas & Fuel Company 
The Toledo Edison Company 


( 2 ) 

5% Debentures of Various Maturities Due 1958 to 1969.™ 

Proposed 3 Jo Debentures Due January 1, 1977_ 

Earned Surplus____ 

Accrued interest on debentures_ 

Cash in banks and on hand___ 


59.910,200.00 

25,000.000.00 

1,983,618.50 

10,903729.44 

97797,547.94 


To reflect projwscd call of all remaining 5% debentures outstanding at prin¬ 
cipal amount plus call premium together with accrued unpaid interest 
($348,874.58) and unpresented coupons ($10,554,854.86) thereon to 
October 31, 1916 and the redemption of $25,000,000 principal amount of 
the proposed 3% debentures at the principal amount thereof. The call 
premium on the 57o debentures is charged to Earned Surplus. 

(3) 

Provision for Federal taxes on income™,---- 165,000.00 

Earned Surplus _______ 2,527769.57 

Unamortizcd debenture discount and expense__ 2,69276937 

To reflect write off to Earned Surplus balance of unamortizcd debenture 
discount and expense (i.'Sl amount equal to Federal income tax reduction 
applicable thereto—$165,0 f >0.00) relating to the proposed retirement of 
5% debentures of various maturities due 1953 to 1909. 


( 4 ) 

Cash In banks and on hand___— 130,395.63 

Cash in Debenture Purchase Fund_—-— 130,395.63 

To restore to general cash account the funds on deposit with the trustee since 
payment in full of entire issue of SJb debentures due 1966 has been 
provided for in full in entry (2). 
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EXHIBIT B-2 
Page 1 

CITIES SERVICE COMPANY 
PRO FORMA INCOME STATEMENT 
For the Twelve Months Ended October 31, 1946 


Giving effect to the consummation of the plan of amplification of the corporate structure (aee Exhibit A-2) and, 
in addition, adjusted to reflect sale of certain public utility companies and the application of estimated $85,000,000 
proceeds to the retirement of the remaining STc outstanding debentures and $25,000,000 principal amount of the 

new debentures 

(Subject to year-end adjustments) 


Gross Income: 

Interest on bonds and indebtedness of subsidiary 

companies__—.. 

Dividends on preferred and common stocks of sub¬ 
sidiary companies_.-.~- 

Interest and dividends on other investments...,..-.— 
Interest on notes and accounts receivable; and 
sundry receipts_—--—- 

Total Gross Income.—.-- 

Ex tenses: 

Administrative and management expenses.- 

General, legal and other expenses—.. 

Taxes, other than taxes on income-- 

Depreciation of Furniture and Fixtures-——. 

Total Expenses _ 


Interest and Other Charges: 

Interest on 5% debentures.-- 

Interest on proposed 3 Jo debentures.—— 

Amortization of debenture discount and expense— 
Federal and State taxes on debenture interest 
coupons----— 

Provision for impairment of investment in a sub¬ 
sidiary company---- 

Total Interest and Other Charges— 


Provision foe Federal Income Tax--—— 

Special Charge equivalent to estimated reduction of 
Federal income tax applicable to call premium and 
other costs on retired securities- 

r 

Net Income_.'— 

Timet interest and other charges earned—— 


Pro Forma 

Per Exhibit A-2 

Pro Forma 
Adjustment** 

Pro Forma 

$ 5,142,544.43 

$R 40.00(1) 

$ 5,142,504.43 

12,598,626.02 

1,840,750.82 

R 790,134.63(1) 

11,808,491.39 

1,840750.82 

4,663.57 

,, , - 

4,663.57 

19,586,5S4.84 

R 790,174.63 

18796,41071 

1,306,141.92 

1,210,592.33 

201766.62 

60,000.00 

— 

1,306,141.92 

1710,39273 

201766.62 

60,000.00 

2778,500.87 

.- 

2778,50077 

16,808,083.97 

R 790,174.63 

16,017,90974 

3,009,441.04 
3.457,40S.50 
165,027.64 

R3,009,441.04(2) 
R ) 50.000.00(5) 
R 165,027.64(3) 

.2707,408.50 

38,42171 

R 38,42171(4) 


745,000.00 


745,000.00 

7,415798.39 

R3.962.SS9.89 

3.452.408.50 

9,392785.58 

3,17271576 

12,565.500.84 

314,500.00 

127,000.00(6) 

441,500.00 

54,000.00 


54,000.00 

368,500.00 

127,000.00 

495,500.00 

$ 9.024.285.58 $ 3.04571576 

$12,070,000.84 

2.27 


474 


Figures in parentheses refer to pro forma adjustments. 


17 











A 44 


EXHIBIT B-2 

Page 2 


CITIES SERVICE COMPANY 

INC OME STATEMENT— EXPLANATION OP PKO POPMA ADJUSTMENTS 

For the Twelve Months Ended October 31. 1946 
To give efleet to .ale of ccrta.n public utility '"J J5,j2din* debenture, and 

$ ss.ooo,oo - **■— 

(1) Remove dividend and interest income received from Cities 

( ) Service IW & Ugh* Company and power and l. B t» P»W* m 
utility subsidiary companies proposed to be sold. 

(2) Elimination of interest expense on all remaining Sfr debentures 3 QQ 944 J 04 

of various maturities... 

(3) Elimination of amortization charge on all remaining 5% J65fl27M 

debentures of various maturities. .- 

(4) ’Elimination ol Frdora] and Slate laxe. aasomed on alt re. 

V maining 5 % debentures of various maturities..- 

(5) Reduce annual interest expense in 

of $25,000,000 principal amount proposed Z,o ~ 750.000.00 

due 1977 ........ 

(6) Increase in Federal income tax expense in rcs l^ rt of f ° r *‘ J27.000.00 

going adjustments —*.-.. 
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SECURITIES AND EXCHANGE COMMISSION 

Philadelphia 

In the Matte* \ 


'1TIES SERVICE COMPANY 
File No. 54 153 

(Pub’ c Utility Holding Company Act of 1935) 


FINDINGS AND OPINION 
OF THE COMMISSION 


SIMP IF1CATION OF HOLDING COMPANY SYSTEM 

I in filed by a registered holdmg com,.any under Section ll<e) of the Act providing for the 
of pr erred and preference stocks and arrears applicable thereto by exchange for new 
£e reduction in the amount of outstanding debt by the of treasury eash o^-ed as n^s^ to 

effectuate the provisions of Section 11(b) of the Act and fair and equitable to the persons affected eby. 

ArPEABANCE*: ...... • 

Ct,N,o» J. R«h. Eim R. Se-luvan And James P. F.a.eee nf F.veavee, Pv.se. Rvc« i F...EU, 

and Joseph L. Weiner, for Cities Service Company. • 

„ A i.vi vd \t Moss with Haboid F. Levin, of Dolson, Levin, Gordon, for 

Abthi b Richenthal and Tbmnc M. .moss »»n mak. i-u 

a Committee for Preferred Stockholders. 

Samuel A. Mehlman. for individual preferred shareholders. 

Joseph Nemobov by I^uts K.pn.s and Robert Gordon for an individual preferred shareholdw. 

\ * * / • • 

Joseph Moss, for individual preferred shareholders. 

Louts E. Clevengfb. for the State Corporation Commission of Kansas. 

Victob 1. Zelov, a holder of preferred stock, />ro it . . 

Fbank T. O’Bbien, a holder of preferred stock, fro it. 

WlLLIAE. Van A..TEEN, In. Colon.l™. Nnuonnl Mh Inwr.nc. Cnn,|»»y. . P'<R™< eW»M«t. 

M. Morton Weenete.n .nd J..ONE M. Atr... ol >t« PnMk U.ili.L. DM*. .1 Co.nn.Mo., 
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/ 

Cities Service Company (Cities), a registered holding company, has filed an application and an 
amendment thereto pursuant to Section 11(c) of the Public Utility Holding Company Act of 1935 for 
approval of a Plan, as amended, (Plan) for the simplification of its corporate structure. 

Briefly, the Plan provides for the issuance by Cities of $115,246,950 principal amount of 3 r /c 
Debentures due 1977, to be issued to the holders of the outstanding preferred and preference stocks 
which amount is equivalent to the aggregate of the respective redemption prices (including arrearages 
of dividends) as of December 31, 1946. The Plan also provides for the immediate retirement of 
$40,578,100 principal amount of Cities’ outstanding 5 r .t. Debentures due 1950 out of treasury funds. 
The Plan further provides for the application of the proceeds to be derived from the disposition by 
Cities of certain hereinafter specified non-retainablc utility properties to the retirement of the remaining 
$59,910,200 principal amount of 5/o Debentures. Such proceeds in excess of the amount necessary to 
complete the retirement of the 5% Debentures will be applied to the reduction of the new 3% 
Debentures. 

After appropriate notice, public hearings were held Leave to be heard was granted to interested 
security holders and to a Committee for Preferred Stockholders. As indicated by the record, the 
Committee and certain of the other participants raised numerous objections to the Plan and suggested 
modifications thereof. During the course of the proceedings. Cities amended the Plan as originally 
filed and the objecting participants stated that the amended Plan substantially met their objections 
and urged its approval.' Notice of Filing and opportunity for hearing was given with respect to the 
Plan, as amended, and no security holder of Cities requested a hearing with respect to the Plan, as 
amended, or appeared in opposition thereto. Briefs and oral argument were waived. 

On the basis of the record, we make the following findings: 

DESCRIPTION OF CITIES 

* * * • t * • • • 

Cities, a Delaware corporation, is a holding company whose subsidiaries are engaged principally 
in the production, transmission and sale of natural gas, oil and oil products and in the electric and gas 
utility and real estate businesses.’ Approximately 70 r e of the consolidated gross revenue of Cities 
and its subsidiaries for the twelve months ended October 31. 1946 amounting to $322,340,575, was 
derived from the operations of its oil business. The principal electric utility subsidiaries are The 
Toledo Edison Company and The Ohio Public Service Company, which supply electric energy in 
northern Ohio. The principal gas utility companies are The Gas Service Company, which distributes 
gas in parts of Kansas. Missouri. Oklahoma, and Nebraska.* and Arkansas-Louisiana Gas Company, 
which operates in the States of Arkansas, Louisiana and Texas. 

On May 5. 1944 the Commission issued an order pursuant to Section 11(h)(1) requiring Cities 
to limit its operations to those of a single integrated gas utility system now owned by The Gas Service 
Company and certain natural gas production and transmission properties of Cities Service Gas Company 
found retainable therewith, and to dispose of all its other interests. 4 Subsequent to the entry of this 

* The amended Plan increased the amount of new Delienturcs to he issued in exchange for the preferred and preference 
Mocks, reduced the term of the new Pelienliires, adder! certain pro!relive provisions to the indenture, and eliminated a 
provision making the effectuation of the Plan conditional ii|>on obtaining consents of stockholders. 

* Reference is made to Ap]«-ndix A showing the intercorjorate relations of Cities and its subsidiaries, together with businesses 
in which engaged. 

* See The Com Sendee Company, el al Holding Company Act Release No. 7107 (1946). 

4 Ciliei Srrviee Company, el ol., S. E C. (1944) Holding Company Act Release No 5028. ' 

Arkansas Natural lias Cc.i|ioration. a system holding company, ap|H-alcd from certain |mrtions of this order directing it to 
divest itself of cetlain interests. The order of the Commission was alTumed in drioniaj S'olural Com Corporation V. 

X. E. C., 154 F. (2d) 597. (C. C. A., 5, 1946); ten denied 67 S Ct. 67 (1946). 
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rdcr Cities made application for an interpretative declaration that the company might comply with 
ie divestment order by retaining its non-utility interests and stated that "it expects to continue its 
rogram of disposing of its various utility interests and holdings * • • to the point where it shall be 
milled to obtain an exemption" from the provisions of the Act. In our supplemental opinion and 
rdcr of October 12. 1944 the exemption question was not resolved and while we stated that Cities 
ecision i remain in the non-utility business was appropriate, the decision as to whether and when o 
pply for in exemption was one for Cities to make.* While the record indicates that Cities intends to 
pply for n exemption order at a later time permitting the company to retain its interests The Ga. 
Service C« .npany. Republic Light, Heat and Power Company, Inc., and Dominion Natural Gas Com- 
nny I im -cd the exemption question is not now before us and nothing contained herein is to be 
teemed a c. termination of any of the matters which will have to be considered in connection therewith. 

Annev d hereto as Appendices B and C are balance sheets of Cities, corporate and consolidated, 
espectivel -. as at October 31. 1946. per books, pro forma giving effect to the Plan. and P r ®Tol3o 
adjusted to reflect the sale, in partial compliance with the outstanding divestment orders, of The Toledo 
Fdison C npany. The Ohio Public Service Company. Spokane Gas & Fuel Company . Federal Lg 
l Traction Company and The Doniphan County Light & Power Company (hereinafter sometimes 
referred • as the Properties designated for immediate sale) and the application of proceeds th . 

estimate, by the company at $85,000,000 to the retirement of the remaining outstanding S,e Debentures, 
“ $59,910,200 principal amount, and the retirement of $25,000,000 principal amount of 3% 

Dcbent -es due 1977.* 

T1 capitalisation and sncpln, ot Cities as at Octobc, 31. 1916. on . corporate bam P« 
adjusted to include the dividend arrears on the p.eterred and preference stocks as at December 31. 1916. 

are shown in Table 1: 


. /-:■ c • r ,i *1 e t? r (1044) Holding Company Act Release No. 5350. . 

* Ctltft Srnitt Comfvny. ft ol , S. E. U ' r . lim , te „ a rtmcervalivr one and indicated that » more optimistic 

• A witness for llir c. i ... ritarartenred the JSS.OOO.OOO estimate • prowJ , 0 | $,^.000,000 for Tire Ohio Public 

estimate would le UW,000. The jailer amount n • I ™\. q( ^ oxlmM ,i y $10,000,000 in connection with the 

Service Company and The Toledo Ldison Company i » . , indicated that the market value of the investment 

Kg: 5— T,ie D ™‘ >hin Coo " ,y L,s,, ‘ & Powtr 

T h'c amound*olT$85,000,000 is used hereinafter for td^i 

o°; a* inggsA*" °‘: 

. £ sr «- ^ ,• dive,, m. •* — ^ 

within tlie very near future. 
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TABLE I* 


Long-term Debt: • 

5^o Convertible Gobi Debentures, due 1950 
F'c Gold Debentures, due 1958 
5Cc Gold Debentures, due 1963 
Refunding 5 ( /c Gold Debenture Bonds, due 1966 
Gold Debentures, due 1969 . 


Total Long-Term Debt .. • • • • 100,488,300 


Preferred and Preference Stocks: 

$6 Preferred, no par—560,600 shares 


$6 Preference BB, no par—17,700 shs. 

Unpaid accumulated dividends io December 31, 1946 


60^ Preference B, no par—86.000 shs.•• • • • ■ 

Unpaid accumulated dividends to December 31, 1946 


Total Preferred and Preference Stocks . 108,361,950 

Common Stock Equity: 


Capital Surplus 


Amount 

% of Total 

$ 40.578,100 
25.840,500 
5,125,000 
9.618,700 
19,326,000 


100,488,300 

3266 

56,060,000 

47,370,700 

0 

103,430.700 


1,770.000 

1.548750 


3,318,750 


860,000 

752,500 


1,612.500 


108,361,950 

35.21 

37.020.000 

22,580,3% 

39.251,146 


98.851.542 

32.13 

$307,701,792 

10000 


Total Common Stock Equity . 98,851,542 32.13 

Total Capitalization and Surplus .. . 

t Tlirrr i« Mated on Cities’ Irfw.ks a Reserve for Aeemrrl Undeclared Cumulative Dividends on Preferred and Prefcreneij 
t . in :.n amount of $l9/<>i.l?0 The foregoing table treats the dividend arrears aKgregatinR $d9,t>71.Vj0 as having 
i<en applied to this reserve to the extent of the teserve and the balance of $30,010,P00 of the arreari has l*cn deducted from 
Earned Surplus Acccsrnt. 

The $6 cumulative preferred stock is preferred as to assets and dividends over the $6 cumulative 
preference BB, the 60* cumulative preference B and the common stock, and in liquidation, whcthei 
voluntary or involuntary, is entitled to receive $100 per share plus accumulated dividends. The $< 
preference BB stock and the 60* preference B stock rank pari passu, are preferred as to assets ant 
dividends over the common stock and are entitled in liquidation, whether voluntary or involuntary, tc 
$100 and $10 per share, respectively, plus accumulated dividends. The preferred, preference BB ant 
preference B shares may he called for redemption, in whole or in part, at any time, at $112, $106 ant 
$10 60 per share, respectively, plus accumulated dividends. At Dcfcmbcr 31, 1946. unpaid cutrulativi 
dividends on the preferred shares amounted to $84 50 per share, on the preference BB shares to $87.5< 
per share., and on the preference B sharrs to $8.75 per share. 


























THE PLAN 

Cities will issue $115,240,950 principal amount of 3 r /c Sinking Fund Debentures due 1977 in 
exchange for all of the presently outstanding preferred and preference shares and in discharge of all 
c* .inis to unpaid dividends. The new Debentures will bear interest from January 1, 1947, and dividends 
pi the preferred and preference stocks will cease to accrue from that date. Each share of preferred 
« ock will be entitled to $196.50 principal amount of debentures; each share of preference BB stock 

• ill be entitled to $193.50 principal amount of debentures, and each share of preference B stock will 
l entitled to $19.35 principal amount of debentures In effecting these exchanges, debentures will be 
issued in denominations of $100, $500 and $1,000 and Interim Certificates in denominations of $10 or 
in< itiplcs thereof.* Interim Certificates will be in bearer form and when combined with others to 
ag regate $100 may be exchang' d for one debenture Cities will arrange for the purchase and sale of 
In' rim Certificates without cost to the holders thereof at prices based on market prices prevailing 
fo. the new Debentures. 

The right of holders of the preferred and preference stocks to receive Debentures, Interim 
Ci.tificates and cash niu<t be exercised on or before January 1, 1950. After such date Cities will sell 
tl' debentures represented by the unexchanged preferred and preference stocks and will hold such 
f-occcds until January 1, 1953, subject to the right of said preferred and preference stockholders to 

• ceive their pro rata share of said proceeds. Any unclaimed balance thereof will revert to Cities after 
inuary 1, 1953. Similar provisions are made with respect to the exchange of Interim Certificates for 

icbcnturcs. 

The Plan also provides that Cities will call for redemption and retire through the use of treasury 
cash $40,578,100 principal amount of outstanding 5^c Convertible Debentures due 1950 at the redemption 
price of 102.* The balance of such 5'c Debentures aggregating 859,910,200 in principal amount, which 
are proposed to be retired with proceeds to be derived from the sale of ihc properties designated for 
immediate sale, will be senior to the proposed 3^r Debentures. As heretofore indicated. Cities is under 
order to dispose of these properties together with its other utility interests. Proceeds from the 
divestment of these specifically enumerated properties in excess of amounts required for the completion 
of the retirement of the 5 r /c Debentures will.be applied to the partial retirement of the new debentures. 

Cities has requested, in the event the Plan is approved, that the Commission, pursuant to the 
provisions of Section 11(c) of the Act. apply to an appropriate United States District Court for 
approval and enforcement of the Plan. 

DESCRIPTION OF NEW SECURITIES 

The $115,246,950 principal amount of new Debentures will be subordinate in all respects to the 
outstanding S'/o Debentures of Cities. They will be unsecured, dated January 1, 1947, bear interest 
at the rate of 3 r /c per annum payable semi-annually on January 1 and July 1 of each year, and mature 
on January 1, 1977. At tbc option of the company, tbe new Debentures may be redeemed in whole or 
in part on any date prior to maturity, upon thirty days’ notice, at the principal amount plus accrued 
interest r 

The Indenture under which the new Debentures are to he i^ued provides, inter alia, for (1) an 
annual sinking fund of $l,5U0,0<O, which may be satisfied in cash or by delivery of debentures, (2) the 

• Portions of claims aKKrccaline less llian $10 will lie to id in cash Thus, a holder of one share of preferred slock wSU 
receise a $100 UelenUire, a $'<0 Interim Certificate and $0 SO in cash. The distiilsm.m to the preference stockholder* can 
he similarly determined. 

• The conversion privilege attaching to these dclantures expired in 1935, . 

7 ' 
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ttpplic.ibn or t.tu ne, proceeds ,o to derived by Ota «« 

heretofore identified ,o .ho retirement oi the -emtttmng S 9.910^0 pnnc ^ ^ ^ 

5fb Debentures, and (3) the application of an ainoun | ( ,p yp Debentures within 

amount required to retire the said S* Debentures to the parm u» — o. h r 
three months after the receipt ol such funds by delivery .0 the Trustee 

In addition, the Indenture contains covenants that: 

(a, Cities wiff no, mortgage or pledge any o, its 

without either (i) securing the new Debentures equally and ratably ,th ^ in each year 

greatest principal amount o, such- 

additional indebtedness outstanding during such year, 

(b) Cities will no, create or assume any.uudediodcbtedues, a^nd - "^di^'to 

subsidiary** to create or assume any funded ’ ndc,,t ^"“ : nde btedness and such stock shall be issued 
issue or sell any of its stock (except w ere sue u . specified refunding purposes) unless 

to and held by Cities and/or any -bs.d.ary nnd except Jor on info,ne) for a period 

the consolidated income of Cities and bU *' 'r l{tct . n consccul i V e months immediately preceding, 

of twelve consecutive months within a p con , 0 ]id a ted interest charges, subsidiary companies* 

^income for such period including the charges, requirements 

and interest on the securities to be issued; and 

(c) Cities will uo, declare or pay any cash dividends on its common stock except ou, of carne 
surplus accumulated subsequent to December 31. 1946. 

4 

PERTINENT FINANCIAL ASPECTS 

Siuee the Plan provide, in essence for the mJ--*“ i^Z 
stocks through the issuance of the n / ^ucture. earnings history and prospects, these 

Plan are (a) whether, in the K , . i|h thc applicable standards of the Holding Company 

Debentures may properly be issued in R ^ ™ thc terms proposed to the holders of the 

Act. and (b) whether the .*«»nc. .*f these trMtment t P 0 ,U. and to the holders of 
preferred and preference stoc s U consideration of thc financial aspects of the Cities 

thereafter to the problems of necessity and fairness presented by the Plan. 

Balance Sheet* 

.... . „ .... rities as at October 31. 1946. on a corporate basis, per books 

-P'»ta» -»-*“"»“* - h ' dUp “ i,ion ,h ' 

.» A. defined in dw indenture, • “wWlv VSf&nt ^'"r^eV*'^if nil rtsnei e/tiotl< nnd 

may hcreafler acquire. «irectly or i k non-voting Mock which it lim.lcd and preferred at to dividm 

£.r zz r-—- —.—* -—- 

Table t l»4t« ^ 
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properties designated for immediate sale and the application of the estimated proceeds thereof, are shown 
below in Table II: 


TABLE II 



Amount 

% 

Amount 

. % 

Amount 

. % 

5 % Di <mtures . 

3% Dei entures . 

. $100.4S8,300 

32.7 

$ 59,910.200 
115.246, ,950 

226 

43.4 

$ - 

90.246,950 

39.8 

T tal Long-Term Debt 

$100,438,300 

327 

$175,157,150 

66.0 

$ 90.246.950 

39 8 

Prcferrc Stock. 

Preferei ce Stock . 

. $103,430,700 

4,931.250 

33.6 

1.6 

$ - 

—• 

1 


T ital Preferred and 
Preference Stocks 

$108,361,950 

352 

$ - 

— 

% - 

— 

Comm .1 Equity . 

.. $ 98.851,542 

32.1 

$ 90.216,768 

34 6 

$136,664.422 

60.2 

Total . 

$307.701,7^2 

100.0 

$265,373,918 

100.0 

$226,911,372 

1000 

• 

-— 

' . ■ 






,s indicated in the foregoing table, the debt of Cities, which now constitutes 327% of the total 
capitalization and surplus, will, upon consummation of the Plan, be increased to 66 %. This increase, 
however, is a temporary one pending the consummation of the contemplated sales of the utility properties 
designated for immediate sale and the application of the proceeds thereof in reduction of the debt 
Upon this occurrence, the ratio of debt to total capitalization and surplus will be reduced from 66/0 to 
approximately 40% and the common stock equity will be increased from about 33% on the per boo s 
and pro forma bases to approximately 60% As shown in Appendix R neither the common stock 
account nor the capital Mirplus account will undergo any change as a result of any of the contemplated 
transactions. The material improvement in the aggregate common stock equity on the pro forma 
adjusted basis compared with the book figures (after deducting the $30,010,800 of dividend arrears not 
otherwise provided for) is accounted for by an increase in earned surplus account According to e 
estimates made by Cities, the proceeds to be derived from the contemplated sale of the utility companies 
designated for immediate sale will be some $50,959,000 in excess of the amounts at which the secunt.ei 
of such companies are carried on the hooks of Cities. Such excess will be recorded as » to Ot.e. 

will be credited to earned surplus account ami the unreal,zcl appreciation assumed 1 by the company to 
be inherent in these investments will be reflected in the common equity (surplus) The p.occrds will be 
applied in reduction of Cities’ debt. The improved common stock equity results from the fadi that the 
common equity will be larger in absolute terms coupled with the fact that the total capitalist on will 

be smaller. 

The capitalization and surplus of Cities as at October 31, 1946, on a consolidated basis per book, 
adjusted » pro forma giving effect to the Plan and pro forma adjured to reflect the sale of certain 
utility companies heretofore identified and the application of the proceeds thereof are shown m Table III. 


>• TV figurra |<r hooka art sdju'ird to rrflect the 
Table I, i«ct 6. 


jii rfrrtrd and |»rfrimc« atock arrrara ai Indiralfd In tht footnote tp 
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TABLE III 


Pro Form* 


Pro Form* Adjuited 


.1 

1 

j! . 

Debt of Subsidiaries . 

Debt of Cities . 

Amount 

% 

Amount 

% 

Amount 

%_ 

$285,857,867 

100.488,300 

38.6 

13.6 

$285,857,867 

175.157.150 

40.9 

25.1 

$204,150,258 

90.246.950 

38 6 
17.0 

1 Total Debt . 

... $386,346,167 

52 2 

$461,015,017 y 

66.0 

$294,397,208 

55.6 

Preferred of Subsidiaries 
Preferred of Cities. 

$ 49,099.741 
.... 108,361,950 

6 6 

14.7 

$ 49,099,741 

7.0 

$ 13.270,988 

25 

Total Preferred. 

.... $157.461.691 

21.3 

$ 49,099.741 

7.0 

$ 13,270,9S8 

2.5 

Minority Interests . 

.... $ 30,133,927 

4.1 

$ 30.133.927 

4.4 

$ 25.515.833 

4.8 

• 

Sub-Total . 

.... $573,941,785 

77.6 

$540,248,685 

77.4 

$323,184,029 

62.9 

1 Cities' Common Equity 

$165,896,493 

22.4 

$157,742,752 

226 

$196,215,314 

37.1 

i 

1 

$739,838,278 

100.0 

$697,991,437 

100.0 

$529,399,343 

100.0 


It appears from the above tabulation that upon the consummation of the Plan the ratio of con¬ 
solidated debt to total consolidated capitalization and. surplus would be about (A,c >c™l>are< " 
approximately 52% per books. However, this ratio will decrease to approximately 56^0 when C,tie 
sells the utility companies designated for immediate sale and applies the proceeds thereof to the 
retirement of d^bt. The ratio of total long-term debt, preferred stock and minority interest to total 
consolidated capitalization and surplus of 77.6%, per books, will not be materially affected through 
consummation of the Plan since new 3% Debentures are being substituted for the preferred stocks and 
the arrearages thereon. When the utility companies which have been designated for immediate .po¬ 
sition have been soli and the estimated proceeds applied to the reduction of Cities debt, the ratio of 
all securities senior to the common stock will be reduced from 77.4% to approximately 63,o and e 
common stock equity ratio will rise conversely from approximately 22% to 37.1This™ J 
is due to the fact that upon the sale of these large interests the total consolidated capital structure 
will have been sharply contracted while the common equity, as heretofore pointed out, will base be 
increased, principally because of the substantial amount of book profit which Cities expects to rccor 
upon the sale of the designated utility companies. 

As shown in Appendix B. Cities* investments arc carried on its books at cost or less in the aggregate 
amount of S236.8S6RT, as at October 31. 1946.'* After giving effect to the sale of the utility 
designated for immediate sale (pro forma adjusted), such investments will have been rctod o 
<202 845 928 of which approximately $168,000,000 will represent investments ,n companies other than 
public utilities. Based on $90,216,950 principal amount of 3% Debentures to be outstanding the tot 
asset coverage for the new Debentures on a corporate basis would be 2.51 times. 

The consolidated balance sheet of Cities and its subsidiaries as of October 31, 1946, showni in 
Appendix C indicates that the consolidated debt, subsidiary companies preferred stocks and minority 
interest would have an asset coverage of 1.28 times pro forma and 1.56 times pro forma adjusted. n 
considering these ratios, it should be remembered f iat by and large the assets of Cities consist primarily 
of oil and gas facilities and most of the companies are not required 1 o state their property accounts on 

.. A break-dowm of these investment. brought down to January 13. 1047 i. shown in Appendix F attached, 
u After eliminating a relatively small amount of admitted inflationary items in tl* plant ac-ount 
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,e basis „.i B inal cosl. Moreover, die book value of asse.s is rrot necessarily a reliable snide as to 
1 C real value of the properties or their earning power. • 

^Thc^msolidatcd fixed capital .account and the related reserves for depletion and < J c P r . eci »j|°" “ 
, Ortnh - 31, 1946. per bonks, pro forma and pro forma adjusted, including adjustments for inflati nary 

tuns, ar shown below in Table IV. 

TABLE IV Pro Forma 

Per Book* Pro Forma Adjusted 


Pro Forma 

$604,765,782 

16.766.336 

$587,999,446 

249.463.315 

$338,536,131 

$166,854,345 


$604,765,782 

16,766,336 

$587,999,446 

249,463,315 

$338,536,131 


ived Cap tal (including an undetermined amount 

Peudeu ^Natural Gas and Other Fixed Assets 

Deduct Plant Adjustments (Account No. 107) 16,/00.336 

$587,999,446 

Less: I serve for Depletion, Depreciation and *49 463 315 
Rcplaccnv its.... . * '' 

,c;t Petroleum. Natural Gas and Other % , 

rixcd Assets. ^_ 

Elect c Utility Properties .. $166.834,343 

Ded t: Plant Adjustments (Account No. 107) 3.022.449 

Profit on sale of certain public utility 
investments held in suspense pending 
disposition of other like holdings i./uu.u ^/ 


Less: Reserve for Depreciation and Replacements ___ 

Net Electric e.llity l’roi'crtics ..-... HWS.W 

• e 67 093 721 $ 67,09.3.721 $ 67,093.721 

Gas Utility .Properties ,v, m7t ' 7 582976 582.976 582,976 

Deduct: Plant Adjustments (Account No. 107) ___«• 

$ 66.510.745 $ 66,510.745 $ *. 

Less: Reserve 'or Depreciation and Replacements 21.469,312 2 1 46 __1—!- 5 

. c 4'041 433’ $ 45.041.4.33’ $ 45,(Ml,433* 

Net Gas Utility Properties $ 4. .tHl.-w ^__ __. 

Net Fixed Capital (including an undetermined 2(W $ 51 9.962.694 $.383,577,564 

amount of intangibles) _* _- - r--- == 

Percent Reserves for Depletion. Depreciation and 
Replacements to Total Fixed (apital (Including 

Intangibles and Plant Acquisition Adjustments): .37% .40.33% 

Including Plant Adjustments.. w * 3632% 41.47^ 

F.xc1n.lin R riant AjjnMmcnl. ... • » ' y M M „ fci „ 

1 Represents Inflalinnaf) item* contained in llie fLnt account of Tl 

.— «*— *•*.- *• K ~ ** r "“‘ 

kEThS* utility r,.,..,ic. to*.. Jk —. ■>< *•*•<*• “* «-*** 
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3.022.449’ 

3.022.449’ 


1.700.027 

1.700,027 

• ' 

$ 4.722,476 

$ 4,722.476 

• 

$162,131,809 

25,746.739 

$162,131,869 

25746.739 


$136.385,1.30 

$136,385,130 

/ 

$ 67.09.3.721 
582.976 

$ 67.093.721 
582.976 

$ 67.093.721 
582.976 

$ 6i6.510.745 
21.469.312 

$ 66.510.745 
21.469.312 

$ 06.510745 - 
21.469.312; 

$ 45.041.433’ 

$ 45.041.433’ 

$ 45.CM1.4.33’ 

$519,962,694 

$519,962,694 

$.383,577,564 


35.37% 

.36.32% 


. 40.33% 
41.47% 
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sSS^SSSSSSSs^**' 

Depiction and Depreciation 

The company produced «.ee,1 expert witnesses who te^ifie^ as to^h^ depletion and dcpr«iatuio 

policies followed hy the p, and od >'« ""^"“'the system's natural c ss 

eotnpany witnesses, testified that 1 e cpri .. or » s h u t-in rock pressure” method and that both 
business are accrued on either the "exhaustion basis h or shut,m roc^pre tc5lific d that such 

methods for arriving at depiction arc' _ p P th jj business, the record indicates that 

reserves were adequate, in their opinion. W th respect to the „ deemed adequate to 

the depletion are Wd up,• - ‘ such reserve, and tha, the 

amortize the net investment of the con p y nroner and adequate. Testimony was 

present depiction reserves of IMe sys cm » fof ^ rprcc iation was reasonable and adequate, 

also ofTercd to the effect that the h. . , f accelerated amortization of war emergency 

— 

Earning* (Corporate) 

throSTw? pc, =" d * p, ° 

forma bases previously indicated. 

For the purpose. \V!fiTtWto “s.^Cohimn ''a shows''the carnioB. per hook. 

on $35,000,000 principal amount of 5,® . H a1s0 rt . ncct5 thc consummation of the Plan, 

gives effect to the assumptions used in Colun • n ' . ; n cxc hange for the outstanding 

i.e., the issuance of $115,2-16.950 principa a ,nou ” jqq principal amount of outstanding 57® 

preferred and preference Mochs and used in Columns A and B 

Debentures. The earning* shown m ^ ^ ^ app1|fation o( 

nrodeds'tVtt retirement o" theTcmaining outstanding 57® Debentures in the amount of $59,910,200 
Z l the retirement of $25,000,000 of 37® Debentures. 


t 

» 
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TA1M.K V 


T 'tal ln««me 


I xperscs: • 

Ndidlnistralimi. Management, General, Legal, ctc * 
’ teprecialinn of Furniture and Fixtures ......... 

* axes than taxes on income... 

■ ro\i-ion ior Federal Income Pax . 


( i »ss Income 


* ixed Charges: 

Interest on 5'r Dcltcnturcs . 

Interest on .V,r Debentures • • • . 

Amortization of Debenture Discount and F.xpcnse 
Federal and State Taxes on Debenture Interest 

Siiecial Ch.trgc e<|uivalent to estimated reduction 
of I-crdcml Income Tax applii*;i1»1c to call pre- 
mitnn and other costs on retired securities and 
to property abandonment* , 

Provision for lnt|>airnjent of Investment in a Sub¬ 
sidiary Company . 


Total Fixed Charges 


N’ct Income. • • • 

Dividend Ropiircments on Prcferre.l and I refer- 

cnce Stocks . 


175 


Per Book* 
Adjuited 
(CoL A) 

Id 9.580.585 

Pro Form* 

(CoL B) 

$19,586,585 

Pro Portnm 
Adjusted 
(CoL C) 

$18,796,410 

2,516,734 

2.516.734 

2.516.734 

(0.000 

00.000 

60.000 

201,767 

201,767 

201767 

3< *3.5(0 

314.500 

441.500 

3,142,(01 

■ 3,093.001 

3.220.001 

16.414.5S4 

Kt.493.5H4 

15.576.409 

5.038.316 

321 .984 

. 3.009.441 
3.457.408 
K.5,028 

2,707,408 

81,145 

38,421 

— 

54.000 

54.000 

•4 

54,000 

745,000 

745.000 

745.000 

6,240.475 

7.460.298 

3,506,408 

10.204,109 

9.024.286 

12.070.001 

3,521,510 

— 

— 

$ 6.ftS2.5 , » 

$ *1.024.286 

$12,070,001 

2.88 

2.35 

5.46 


Ralnnce of Net Income .:. 

Times Earned: 

Total Fixed Charges ••••••• ;.. 

Total l ived Charges and Dividend Requirements 
on Pitlerred and Preference Stocks - 

Tlie .mo...... slomn i,. Col....... A .lilt.. Iron. .1* »» «■» £5 

extent that interest charges on the “’r Debenture* have been reduced by approximately W.WSVQ 
representing interest paid on $35.00.000 of S'/r Debenture* up to the date of retirement on June I. 1 
The provisions for income taxes and for amortisation have been adjusted accordingly. 

I, will he observed that on a pro forma basis there would have been a net increase in fixed charge. 

»-.och i. ;:r ^-4 S«S .. 

$115,246,950 principal amount of i,c Debentures io oc is.« ii 


IS 
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* 

. .cmcnt, „„ .be $40.5/^.100 cipal of S* D.-W„.,„c, .» U Tb,. 

income applicablc t.. common stock would have been mereased approximately $..34I7C0. 

Tlte effect ol tlte Han on earnings coverages i. Indicated by .be reduction of the railed 

■>c-r books adjusted to 2.35 pro form*. 

.The . .. shown in Column C. pro forma adjusted, give effect no. only to the eon,,,mm..»n of 

.... t.rv s:.l. ... tiro OCcrt..rvcrv. S 

cr l n.hcnlures ill I lie amount of $a-/,J10.*tJ' and iiu r , 0 . 0 t? 7(17 <KW 

fem u lotted .ha, on this basis .res, re.cm.;,,,:■?"“ E^ taS 

,l, e latter amount representing interest on approximately $^3,000,000 of mu 
nxes would l>c increased in tbe amount indicated m the table. 

Earning* (Consolidated) 

. 

shown in Appendix Is. . 

S5 gSte-s 

:r:~X t=S3? 

influence on the consolidated picture, this factor will become more important. 

„ ing tire years 3St 

in furtherance of the war effort and to ilns c.Mtni k . . ... t , lir j n . r t i,; s period. In this 

expected in peace times. ,^'^7 1W ^Cities Service Refining Corporation commenced 

connection it is pointed out tl . . <7s i>00OX) This was a war emergency facility 

amouuted « « » ' • indicates .ba. il stu b depreciation bad been accrued a. Sfl 

ir:!:,;::. wb"; ib. eompa,,,a ... .......•**—.. 
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' , '..annuo for il* vaa, IMS ami *W»5.«I lo. Ike l>«lv« m.mllx end.'d 

ZftSiFfw U™ u-a.ilM ita. l».'Ki"i.'"l»" January I. 1947. .Ik- jjjjjWj. "ill U .|.,,r.,x.™»..ly 
25^ 000 am...all)’ ..mil 1949 avl.cn .In |.m.i»ion .. ill ** t. .!»«« S3.00.I.000 »..«»»%• 

' Tin c.n,oli.ta..O j.rovis.iii* ... d.-|.lv.inn. 

. / cs?in«?';7 in 1<}45 to ai»i»roximati Iv o.r ini 

The'laucr amount is n«i M.hstantially •««« than the provision for the year !941 after S .vm K cops,, 

to the increased facilities. • . , , 0 . a 

. it i ... a r, indented Mtmmary of the consolidated earn.n 2 s for the years 1V» 

...>.< ^ 3.. ^.... - 

the pro forma bases previously .lescribed. 
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Subsidiary 

Companies' 

Fixed 


Year 

Cross 

Income 

bciore 

Income 

Taxes 

Gross 

Income 

after 

Income 

Taxes 

Charges. 
Preferred 
Dividends 
and Minority 
Interest 

1938 . 

... $43,086,133 

$39,418,259 

$23,509,052 

1939 . 

42,142,029 

38,511,270 

22.299,228 

1940 . 

.... 45.991,599 

39.634.243 

20,658.863 

1941 . 

.... 57.247.338 

44.045.128 

21.376.215 

1942 . 

... 64,799,188 

45.823,338 

20.888,430 

1943 . 

60,636,642 

44,159,915 

17.007,170 

1944 . 

53,351.149 

41,419,018 

16,176,176 

1945(A) . 

. 44.826,563 

39.026,726 

14,935,491 

12 months ended October 31, 1946: 
Per Books Adjusted 53,426.472 

45,424,315 

13,963,341 

Pro Forma ... 

. 53,426,472 

45,944,472 

13,963,341 

Pro Forma Adjusted 38.178,232 

32,807.017 

8.265.312 


Cities 

Service 

Company 

Fixed 

Charges and 
Preferred 
Dividend 
Requirements 

Total 

Consolidated 

Fixed 

Charges and 
Preferred 
Dividend 
Requirements 

Balance of 
Consolidated 
Net Income 
before 
Income 
Taxes 

$15,427,692 

$38,936,744 

$ 4.149.389 

14,173.698 

36,472.926 

5,669,103 

12,830.071 

33.488,934 

12,502,665 

11.917,220 

33.293,435 

23,953.903 

11,528,101 

32.416,531 

32,382.657 

11,138.724 

28.145.894 

32,490.748 

10.874,819 

27.050.995 

26,300,154 

12.552,201 

27,487,692 

19.013.737 

11,571.826 

25.535,167 

30,514.077 

9,279.139 

23,242,480 

32,806,764 

4.414.462 

12,679.774 

27,205.512 


Balance of 
Comolidated 
Net Income 
after 
Income 
Taxc* 

$ 481,515 
2,038,344 
6.145,309 
10.751,693 
13.406,b07 
16,014,021 
14,368,023 
11,539,034 

19,889,148 

22.701,992 

20.127.243 


(A) The decline in grow income for the 
’ Refining Corporation, as heretofore 


year 1045 i» due 

explained. 


primarily to the provision for accelerated amortisation of the war facilities of Cities Seme* 


i 

I 


1 


I 
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a .. i. t.m« ..... ......^ 

re<,u.re.mnts " fC,tKS an VoenoOOOO , , , ast lwc lve-months period, due in part to tbe rct.rr.ncpt 
$39,000.0* X) in 1938 to a!.out $25 OOO.OfX) for 1,11 ,a t 1 ' While the operation, and capital 

of Cities* debt and in par, to the r<d„c,,o„ of Qvcr , hr ,, aM n h, e .year period which 

structure of Cities and Ms subsidiaries i..\e C ' !l ' ®V, wc a ; c sa ,i.f K d that the historical earnings 
included pre-war years, war years an a P‘>" ; * > 1 .posed interest charges notwithstanding 

are a useful guide in detenuining the appropr.aen’that as shown in Table VI the 

the wide fluctuations in such " ' „ • CXCCM „f ,he pro forma consolidated fixed 

consolidated gross income consistently lias birn «di 

charges of $20/d9,708.'* . . .. 

,w .« 7 

taxes, per hooks adjusted was -.08 • J ^ ^ {(lMna adjusted basis, reflecting the con- 

*-" m •“« r *"~' 2,a , " n ”' 

whh..,„... 

■" ...... . .. ^ 

and assets of the system. . , ■ 

Table VII. 


.... ■ , • tii. VIT “^wsial elmrces r.|niv»lrnt t« estimated 

»• Aflrr elimmalinR .o.n-rcsri.r.o. K clo.'K*« of| '.‘..".'.n"‘.o 1 ‘ olt^r CM* on Klool sro.ol.rb -nd t° J.ro|<riy 

reduction of le.lrial Income r.ix ,.|.|.ln.uae in i . 

abandonments." . , , dent to estimated reduction of Federal lnc.mie . 

• • In co.nj...iinK tliese rail... ihr item ea|.ii'H«e.1 S|ccu • |j,an »» a food r'‘..tce 

etc (mc f aide VII) o, lrc.nl a. a ,..l...,MS, , - . urms .-. . |a|e ... a ,.ro form, and pro form, 

- —* .* - 
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TABLE VII 



Per Books 
Adjusted 
(Col. K) _ 

$322,340,575 

Pro Forms 

<CoL B JL— 

$322,340,575 

Pro Forms 
Adjusted 
(CoLjC)__ 

$278,736,876 

(.iross Operating Ke\cnues .... 




Operating and Other Expenses: 

Operating Expenses . 

Maintenance and Repairs • . . . 

Provision for Depletion. Dcprec.atmn and Re- 

Taxes, other than taxes on Income 

206,417,040 
17.206,246 

37,858,798 

12,408,728 

8.002.157 

20(i.417,946 

17,206,246 

37,858,798 

12.4a8.728 

7,482.000 

187,301781 
14,633.184 

33,999,882 

8.989,561 

5,371.215 

Provision for 1 axes on 

281,893,875 

281,373.718 

250,295,623 


40.446,700 

4,977.615 

40,966,857 

A A77 Q 

28,441,253 

4,.V>5,764 

Net Operating Revenues. 


Other Income 

45.424.315 

45.944.472 

32.S07.017 


Cross Income 

Fixed Charges: 

Subsidiary Companies: 

Interest and Other Charges • ■ • ■ • • • _ 

' nividends on Preferred Stock in hands of I ub 

Minority Interest . • 

Cities Service Company: 

Idtcrest on 5?c Debentures. 

Interest on 3fe Debentures .... ■■■■ ■■■ 

Amortization of Debenture Discount and Lx . 

Federal and State Taxes on Debenture Interest 

Specbd l Cha?«cs equivalent to estimated reduction 

of Federal Income Tax applicable to call pre 
miuin and other costs on retired securities and 
to property abandonments. 

Total Fixed Charges. 

DividendTequiremcnts on Preferred and Preference 
Stocks of Cities Service Company.. 

Balance of Net Income . 

Times Famed: 

Total Fixed Charges and Dividend FequircmenU 
on Preferred and Preference Stocks of Cities 
Service Company.. 


9 . 195.586 

3 ,i 87,205 
1 , 580,550 

9 , 195.586 

3 , 187,205 

1 , 580,550 

5 . 950.815 

1 , 007,611 

1 , 306,886 

5 , 024,415 

2 . 995.510 

3 , 457,408 

2 , 707.108 

321,984 

165,028 

— 

81,145 

38,421 

• ~ 

2 . 622,772 

’ 2 . 622,772 

1707,054 

22 . 013.657 

23 , 242,480 • 

12,679774 

23 , 410,658 

22 , 701,992 

• 20 . 127,243 

3 , 521,510 

— _ 

— 

$ 19 , 889,148 

$ 22701,992 

$ 20 , 127,243 

2.21 

2.10 

2.83 
. • 

1.87 


. ♦ , 

1 * 


.,7 • 
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' «n. p» ... —• - 

is due principally to an ..urease m the .interest re j n £ |he intrrc>t .lue to the reUrc.ncnt of 

decrease of approximately $2,029,000 repugn i g j There would have been a decrease 

annroxi.nately $40,000,000 principal amount of 5,o Del* ‘ r interest chafes. It .s 

jr;o“L>Jy $520,000 » Federal income'“•‘2“^ approximately $1.2».000 .he 
pointed on. that altbu„ S b hard e'W* , uM tave eliminated. The balance id 

C'emnlt iteh n7.T» 1'!» bS* have -.. .o $22.70, M ..* «“» ' ' ' 

„„ ,he basis «! "" adjusted book bgnree. ^ , ,„ tma ,,„ is compared «Uh a 

Total fixed ebarpes wonld bare been cose* ■ In this emtncctitm it t> p nnl.d nut 

coverage of 2.21 times on the basis of the adjusted 1 b |q lhe if!>ua „ ce G f 3C* Dehentures m 

that the pro forma coverage of 2.10 tones is af <- g c f, nscqucnt ly such coverage may be compared 

pte,erred dividend renirementa o. .* trmex on .be 

basis of the adjusted book figures. reflcCt ,bc sale of the utility properties 

The ammint* shown in Column C of tie onreo' * prilC ,. c ds thereof to the retirement of the 

heretofore identified and the application 'fi ll* ^ * |he retirement of $25.0CX>W0 prmc.pal 

• remainin'* $59,910,200 principal amount of . ,< Deb _ j; ustcd basis would have been approx.- 

" m ou,7ot h Debentures. The P-oss pro b- adjusted basis svon.d 

• r: ba“',..xim»tc.y Siomcoo less.ban ^ P™ " ,be nr, b.rtnne on a pro 

’ Vs " d 

compared with 2.10 times on a pro forma basis. 


mpared with 2.10 times on a pro -- flmv o( c , rn ings from 

As previously indicated, there are pr- • nUy Corporation which company is 

the subsidiaries to Cities except m ^^^^Lithout the ^mission of the Reconstruction 
prohibited from paying d.smlends on t out >,a.,ding mortgage notes.** 

Finance Corporation which holds that com, > ,, t he Empire Gas 

The most important unit in the Ones system from *" two principal subsidiaries 

and Ll Company system In .be ^ c5es S, rviee Ca« Company, reported net 

o! ..re. namely Cities Scrvuc Od C. mpm y (°' to F.mpuc 

income of $11,576,963 and $5.5 3.°29. r I r ^ Gtics totaled $9,405,000. 

aggregated $11,540,125 an- ‘ ,v " s ' jotf „ n corporate and consolidated 

- .t; 


el inctMiK lcs not Ufti ajiecica. 

'rairzri,..- 1 

dir above-moilioncd eaniinK» cover. k« Octol-er Jl, Dto after 

.. * C ytt:Se Rtfnmiir cor,-.ration ,5?^ M £<££* 

fell •* - -*-* 

in .unt-.nl* o.n .l ■« "I'"';'™ , Co,,-*-..*. m d,e consob.l-ud u« ««««. 

aimortix.ition progr^in ol ^uu* 

10 
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TABLE VIII 

Forecast of Earnings as Estimated 1>y Cities 
for tlic Year 1947 on a Corporate Basis 


♦ 


Pro Form* 

• * « 

Pro Form* 

(CoL 1) 

Adjusted 
(Col. 2) 

Total Income . 

$21.627,000 

$15,788,000 

Expenses and Taxes. 

2.947,000 

2,890,000 

Gross Income . 

18,680,000 

12,898,000 

Fixed Charges: 

Interest on Debentures . 

6,453.000 

2,706.000 

Other . . 

273.000 

— 

Total Fixed Charges. 

6,726,000 

2.706,000 

Net Income . 

$11,954,000 

$10,192,000 

Times Fixed Charges Earned. 

2.78 

476 


TABLE IX 

Forecast of Earnings as Estimated I>y Cities 
for the Year 1947 on a Consolidated Basis 

Pro Form* 



Pro Form* 

(CoL 1) 

Adjusted 

(CoV2) 

Gross Operating Revenues and Other 

Income . ..... 

Operating Expenses, Other Costs and 
Taxes . ■ • • 

$332,581,000 

282,682.000 

\r 

$284/^5,000 

248/i64,000 

Gross Income . 

49.899,000 

.V),021,000 

Fixed Charges: 

Subsidiary Companies . 

ft 

13.710,000 

8.859,000 

Cities Service Company 

Interest on Debentures. 

Other .• .. 

6,453,000 

160.000 

2706,000 

• 

Total Cities Service Company 

6,613,000 

2,706,000 

Total Fixed Charges. 

20,323,000 

11.565.000 

Net Income . 

$ 29.576,000 

$ 24.45ti.000 

Times Fixed Charges Earned. 

2.46 

3.11 


In connection with the future operations of the system, the company produced several expert 
witnesses who testified with respect to the system’s oil and gas reserves. This testimony indicates that 
the net developed and producing and net proved undeveloped crude oil reserves of the principal oil 
companies in the system estimated at approximately 3(Y>.000,(XX) Barrels at October 31, 1940 would be 


20 
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shown bv the record which indicates that net .r \ osr \ c ^„ incrcaS ed to 300.^0.000 barrels. With 
than 50,000.000 barrels and that between 1 1 reserves, it was testified that they won d be 

respect to the estimated life of the nnportant natural R pipelines for approximately 25 

t .. *——- - 

auAspects. we conclude 'Sat "c is the weittht we have ««» 

security structure ,.r..,u.sc.l u, the I anc.mpany will "< the prnpcrt.c, 

ti>c ^ i 

J^^wctltu o, tire (.rut,Ictus necessity and .utruess ca.scd 

hy Section 11(e) of the Act. 


applicable statutory standards 


APPI.tCAU.-e. .. fi „ d „,e PI.. '* 

Before we can approve a Blau '""["^'fl b 'and lair and crpti.aUc to the persons aBee.ed 
necessary to efT-cuate the fW-J g* „a„saetion« pr-l.<1 i« eouueetu.u ut.h 

PUn »iis(y the'5*“>' , ' r "'' WOn * 

.-.,-“.T=,ia'Si:e‘*s' 

vented b SUr Deheu.nres in five series each • * > ' "^ eonunon stock. Such a strattftea. 

three prclerrcd stoelts. two of which are , or •’"'j'f”,'i, 1 con,pane sytem l,y I,sell const,ta rt an 

tion'oT securities a, the apex of Ci„~ ''f"'" Sc d L^.ntl.tu.tin,: ihe .- i« t"^"*"* " 

undue crnuplexity. pattieula.ly .» terms of the | »< 1 ^ Cities' s,d,-,d,ar,c. have 

•mnraise his position In this connection »« «« ' d chafK „ an d dividend rc.pnrcmcnU repre- 

' that ho^e amounts of dividend ar.M ‘k • . ,\iv><lrncl payment to the prcfcrrc.1 _ 

Cities whose holders, with the except..... of - ^ ^ aUo in which Cities* common 

104 1 have hern without any income wliatM* j «J • anil of , h c subsidiary findings we liav 

stockholders received any dividends. In the ^ rehtion to its capital structure .t » 

made above with respect to the assets and « hs if ^ fom pUcate, the structure of the 

clear that tbc corporate structure of t it.es tm-ui.j 

Cities holding company system ; and we so hn . ^ ^ |# „„ lv0tm mn^ «J« 

.. Reri.vir .Me ..al.iral '^V 7'.^l h''“it ?£'(,* .’7 ’ f» "f ’ ^V'h.ssrl’-u 

ronlr.ttiv. wrie .sliuuUd •'< ' tr , at 2 l»ilt*«”» • . . 1 , tor ni«t->'>i: M'" <1 ''>'' r,<a V ? 

Olie. Servile Oil C^l -V < IX»a*-.* .« ^ r ,^a diec»t uf ." <>< •« " i,Ur *' 

KrS,S'Si*^S ''.Ur'.. — “ .. 

tin. rrvrrvrv 
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\Vc consider next whether the Plan will accomplish the simplification of the Cities’ structure as 
required hy the Act. In this connection, it inay be noted initially that in order to meet the "necessity” 
standard of Section 11(e), a plan need not he the only plan which would accomplish the required result. 

It is sufficient if the I’lan provides a suitable means of accomplishing the statutory results since the 
compulsion of Section 11 is one of result and not of method.” The Plan contemplates that Cities’ 
capital structure will contain only one class of debt although, as we have seen, two classes will be 
outstanding initially pending consummation of the sales heretofore referred to and the application of 
the proceeds to debt retirement. There will be no stock other than common stock in the new structure 
of Cities. The substantial reduction in amounts as well as classes of outstanding debt, and the complete 
elimination of the preferred and preference stocks with their applicable dividend arrearages constitute 
a very substantial measure of simplification of Cities' capital structure.” At the >ame time, the flow of 
income to the preferred and preference stockholders through the payment of interest on the new 
Debentures will be resumed immediately and earnings will, for the first time in many years, bicnme 
available for distribution to the common stockholders. It is thus apparent that the Plan will produce 
a substantial simplification of Cities’ structure including practical results which are extremely desirable 
from the point of view of Cities’ stockholders. We have already found that the proposed new security 
structure is reasonably related to the underlying assets and earning power and otherwise meets the 
standards of the applicable provisions of the Act. Accordingly, we find that the Plan is necessary to 
effectuate the provisions of Section 11(b), subject, of course, to it being found fair and equitable and 
in conformity with the remaining provisions of the Act which are applicable. 

The “Pair and Equitable” Standard 

The persons wlm are affected by the Plan and to whom its provisions must be found fair and 
equitable are the preferred, preference and common stockholders of Cities.” W c first consider the 
fairness problem from the point of view of the preferred and preference stockholders. 

It is well established that in measuring the claims which preferred stockholders surrender in a 
Section life) plan such as this, their rights in liquidation are not considered to have matured by 
operation of Section 11; and consideration must be given to all of tbe rights and limitations attaching 
to the preferred stocks, with primary emphasis upon immediately operative rights such as rights in 
respect of earnings and dividends as against inchoate rights such as rights in liquidation” It is also 
well established that fairness requires that affected security holders receive, under the Plan, the 
equitable equivalent of what they surrender.” there being no requirement that dollar values he placed^ 
on what is surrendered and received, since to do so would create "an illusion of certainty where none 
exists.’’” 

We con ider then whether equitable equivalence is afforded by the present Plan.. Such considera¬ 
tion requires a comparison of the financial attributes of the present position in the enterprise of the . 
preferred and preference stockholders with the position afforded them by the Plan as holders or the 
new 3 r /e Debentures. 

it In re North Continent Utilities Corporation, 54 F. Supp. 527. 5.V) (D. Del, WU). 

n In |t«is (cimrrlir n, it is to tie noted that die sinking liitnl provision in the indenture will operate to retire approximately 
of die V'.J.t. J.LC.0 principal amount of 37* Dclfntnirs contemplated to out standing. , 

*• The I udder l of the presently outstanding 57* Dchcntuies ate not materially aflicleJ by the I’l.ut since they will remain 

«• rli'diliW lioli'ald'pou-er Com tons'. 13 S. F, C. I (1013). enforced in 51 F. Snpp 717 (Hist. Del. 1041) aflTd mb mom. 

O ,.;. r 0 v S /: C I F. 411 (C. A 3. P'tt), alt'el .123 II. S 624 (I0»S); Sew I niiland Gas andI leetnt Auanatwn. 

llnhl.nK Company' Act R. . ,>c No 6729 (F'46>. a»d case there cited at page 13 . enforced in U. S. Hist. Ct. for the l>i»t. 

of Massachusetts (imreportcd 1916). _ _ , , _ 

•• c„u f cl ln,tit„t;L,l Investor, V. Chi fa no. Ml ra„l * Pacific R. Co.. 318 U. S. 523; In ee Standard Co, & r.leelru Co.. 

151 K (2d) 326, eeri. denied, U. S. 66 S. Ct* KJO. 

t* Cronf of Institutional Im eslur, v. Chieayo, Si. Paul t* Pacific R. Co., mpr*. 
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As previously indicated, the t'ujl.ts of »hc preferred and preference stockholders th * 

. P dorl:holdcrs include a prior hut limited claim to dividends and to dividend a e. • h • 
preference as to assets in li.piidation prior to the common stockholders hut junior to ere .tors, am 
he ri'dit upon voluntary redemption to receive their respective call prices. 

The record estaldisl.es that the preferential rights of the preferred and preference 

zzttzrX- •. *: «*$ sasr rtr;~ 

«„„«..... —- <"< —• - >'"— 1 

lividends. . . 

From IW jK.i.it ol view d dividrnd income. it ir >V.i> “I'P"”"" m,e'oTeou". 

”KSrcx»“ -»:•-;* xsziz iw' 

. 

T„e lorejjoinj; lac,nr, .I.. rreort «< J- 

^ - •»** - 

the market.** • , , „ 

On ,be ...od, ,W ronlcnliinr her .. * ^^rX'^dlZS^i^ 

nnital preferred add prefere.rre .lork dividend rc.jmr. mu. n > . ^ ,|, lms „t ,|, t 

consideration should he Riven to whet ur t ure sum. ‘ wi*hholdi*i" of dividend payments, 

preferred and |,.rlr,. ncrMocJd„ddrr. a rb.n, „>r..", 1 K., .i . on I. 'j; " ^ ,,-h 

*' »!-'>•. . .. f: . * r * 

<».«* ... II,e p.reta-« i» .be ^ L. r«er.ta« r«cb ..be lace 

debentures and (> r preferred stock.. . . i , rrrir i[u>s was incoitsitent with the appropriate 

of the large ace.rini.lations of l.referrcd * ‘j ‘ slfKk1lo ldcrs. through the very sub tantial 

exercise of managerial discretion, tnat nv • i )onc f lts a t the expense of preferred and 

scaling down of senior securities, have .- uy • • t | at t p f ] al t cr he compensated on 

preference stockholders: and that fairness am <‘l|" > i respect the management 

tlii, account upon snrrendermi; llteir rijll.t' and fla.ms nndrr tlic Flan. I 

., a, 

Vne linuhnj I’outr AiL'calio*. e. wa) v , 1)|S ^ , (> _ t)ic jv „ v .„it„ nulol «Vt<.t<r Jl. 

“ See App.ri.liK D in.KM«in*. n* »nmul l-rclcrmi un.l pr«le..-nc Muck di...k.id mpi.mm.... >«« 

PM6, lias averaued »w.roMi.jiUcl> f7. Wiw . 

amounted to ;«U>ut $J,. t '00,U0Q. l( ,rj p lir |„ R ||, C 1K -ri<«1 fn«m ''*.'3 ttumiBh I 01 ® die 

Hut Cilirt capo-M ?-M.'.vi.27g -n '‘ ‘ ‘ ,l i r , | .| t (crre.l I | .rfcm»e bl.sk. cx.hm.e ul ar.rarateK 

in reac^mring V.l.t'^S.tOV „..mini l.^m.laliMg v-Unc <•! I"*' 1 " 
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asserts, among otlier tilings, lliat since the policy pursued l>y it resulted in tlic retirement at substantial 
discounts of large amounts of debenture’ and preferred stocks, including accumulated arrearages, its 
action was in the best interests of tnc preferred and preference stockholders, as well as the common, 
and further that the earnings, cash position of the company, and the nature and needs of the company 
made it an appropriate exercise of management discretion, in any event, to withhold payment of 
dividends. * 

We arc not required to measure with precision any of the separate factors underlying an overall 
appraisal of what constitutes fair and equitable treatment. We have, however, in determining whether 
the Plan affords equitable equivalence, given consideration to the circumstances summarized above. 

P.v operation of tlic Plan tlic preferred and preference stockholders of Cities will become its creditors 
in principal amounts equivalent to the respective redemption prices of their present holdings of 
preferred and preference stocks. Of course, in exchange for such creditor status, the preferred and 
preference stockholders will surrender, among other things, their existing claims to the payment in full 
of accumulated dividend arrearages before any income may he distributed to the common stockholder*. 
However as creditor- they will he the senior security holders of Cities'* and will enjoy an enforceable 
right to a*fixed claim to Cities’ earnings. Such claim will he junior only to the prior claims upon system 
earnings represented by the outstanding securities of the sul»idiarics. From the point of view of 
annual income, the principal amount of debentures to be received will produce interest to the holders 
of the preferred stock, Picfcrcncc 11 and Preference IM1 stocks, m the amounts .,f S5.805 and 

SSK respectively, as compared with their present annual dividend rates of $6, $6 and $.«). While 
the income to he received is slightly less, its quality from an investment point of view will he substantially 
superior In this connection there is to he noted not only the enforceable aspect of the new earning* 
claim but the financial a-pects of the new Debentures set forth earlier in our consideration of the 
attributes of the new Debentures in the light of the applicable standards of the Act.” It is our judgment 
,|, al t|,c slight reduction of income, the capitalization of arrearages and the surrender of the claim with 
re-pen to the withholding of dividends arc compensated for by the substantial improvement in the 
quality of claim represented by the new V.'c Debentures and the principal amount of the Debentures 
proposed to he distributed. 

Cities’ financial structure as heretofore discussed makes it extremely unlikely that Cities could 
presently undertake to redeem or refinance its preferred stocks. However, it is to he noted that under 
the exchange provisions of the Plan the preferred and preference stockholders will have preserved to 
them the precise call prices attaching to their present holdings since upon any call of the new Dcbcn- 

.. ... i r . .1 . 1-.:,.. „ ai 1 „. iuninr to (lie annmxiinatrly SAO.WXt.OOO principal amount of Del suture* to I* 

:**xzi s z 1"; ■.«»tv**-w....<»-*. •* 

nf ihe ii-scis previously referred to. 

kss::W. kS's T ' 

••( H coi-e the validity of the proposed alloration* ourIi! not to depend upon the day to dav flne1nat»<m»*.f 

what price |.he k* ^uri.ujd wn,,M nm.ma.nl d and «»-« •««•* Tl* 
0*niini^M*n made no estimate of llii* sort, anu it «»»d |K * lM * tl ,a 

Also see C... unify Co, Ft /\>:.vr Co. and Jn.enVitn Cat o„4 T.^rr Co* S. F- C 

Art Release No. 7IAI. plan euferted I). 1*1. (April IV47 unrcporied). 
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• • i arc c-.ll il.le at their principal amount, the holder* will receive the same amount of cash 

““>■ “ n “■ 5 " a,t, “. 

In the liirlit of the foregoing* we are satisfied that when due consideration is given to the suh- 
ln the hg h{ Cities - , )rc>c nt preferred and preference stockholders through 

claims to a c^ito, P«si ^ St£ t San". EZ?- it 

sideration of the Plan as it affects the common stockholders. 

- r-S "!-W nnW... *. -n.en.H- .. shnnhi 

=SS&r 

inp N . ,*21.. I • Dcliffiiturfs \ similar comparison obtainn in respect of 

on SI 15 246 950 principal amount of "««- Debentures. a similar c j . . 

°" .'trees. e'nrL’cs and preferred dividend re-inircmcnts of approximately $8.5Z1.0no based 

the annual mtcre.t cm g • > preferred and preference stocks presently outstanding and the 

* r :^- D-Un.n.e. «* ,L temainin, 5* I*— In tha amount «. 
approximately $6,457,000. 

• As in.,.-Me, in Tabic Vi. -he n.t ^ ^ '1 

Cities Service Company for the twelve months ended Oslobcr 31, I W; am mme > . . ^ 

per hooks point cd^out that' mi par*, of the fW«9.148 

stocks, whereas all of the net income > 1 . ndjusted net income would have been 

cable to the common stock. W h.1. the cons.dida.etl pro fonna a n d le<| approximately 

• o*e.u. o rfY) fjOO 11 1c* * than the pro forma net income, it \\<»u.n na\c I 1 1 .. . . 

approximately $2.f/> 'css man «ne P forina basis and 44fr -m a per hooks adjusted 

61?r of gross incoim as compared uith , 1 income applicable to the common stock would 

ba,i,. I, bc-nm-s -vi.l-nt that the «•->'-<>n< >k« " " Chi-., in ,-In-in, «»io, 

have hc-n materially i.n|.r..v-. . rhna ... »m|>I • |* available Inr 

claims to income, in eliminating preferred stock arrearages 

»» This result do-s nol men that »* asYm.uTr'of f |! Y^Viifeas’ msh. It is ssrll ^.Wished 


(1914). ..... .i„, ti, r I'Ijn These provisions, iiuludlne tl* 

' We have her cinltefnre described the mrtha.my.fthe rca-ao..hlr and similar to those vsl.ich ssedave 

time limitation* ssiihin eslneh the vjrioui exet-mt..* can i< c..« , . , , 

roved in oilier Section life) proceedm**- . , y 1 10.7 vslicrrat dividend* on the | referred and 

As brf/re noted, the new Ikl-cnn-rcs are lo Use mine t fr 1 miriest ... l!>e |>imc.|.J amotmt ol 

n.derente M«U are lo erase to accrue after Derrm1<r Jl. » ', r vn closely a».|.r ..situate* ihe annual dividend 

lltlanlurevloheexchaiu edl for It.e f*ewi/fVly'1,iVolecd .n enefluatins Man "o' 11,1 * * 

requirement* on such uoek*. tl* bs i^sessani) mso.s o 

fairness ot llie Plan. 


fairness of Ihe Plan. due to ll>e sate llie utility prnpertle* I* 

" SLfi'SST.fe -'Wheat.. the ,os.eaU of . «»« .0 ,1- 


rciiiftncnl of out^umlmg ckbe 
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tlie cominun stuck, ami in improving the quality of the net income applicable to the common stock, the 
common stock is benefited by the provisions of the Plan.** 

We have considered all of the relevant facts and data in the record, the more significant aspects 
of which have been summarized in the foregoing analytical discussion. Wc have reached the conclu¬ 
sion that the Plan affords the preferred, preference and common stockholders of Cities the equitable 
equivalent of the rights and claims which they arc to surrender, 

OTHER APPLICABLE SECTIONS OF THE ACT 
The new Debentures and Interim Certificates come before us for approval under Section 7 of the 
Act. Since the securities to be issued by Cities are for the purpose of effecting a reorganization, we 
find that they meet the requirements of Section 7(c)(2)(A) of the Act. Further, wc observe no basis 
for making adverse findings pursuant to Section 7(d). We find that the proposed acquisition and 
retirement by Cities of its preferred and preference stocks complies with Section 12(c) and Rule U-42 
thereunder. The proposed redemption by Cities of $40,578,100 of 5% Debentures is exempt from the 
requirement!" of Section 12(c) by virtue of the provisions of Rule L 1 -42(b)(2).** 

OTHER MATTERS CONSIDERED 

Fees and Expenses 

The Plan provides that Cities will pay such fees and expenses for services rendered in connection 
with the Plan as may be allowed by the Commission. The record is not complete with respect to these 
items and. accordingly, we shall reserve jurisdiction with respect thereto. 

Request for Recitals for Tax Purposes 

Cities has requested that our order herein conform to and contain the recitals specified in Section 
1808(f) and Supplement R of the Internal Revenue Code, as amended. Our order will so provide. 

Request for Court Enforcement 

We have been requested, pursuant to Section 11(e) of the Act, to apply to an appropriate District 
Court of the United States to enforce and carry out the ter.i.s and provisions of the Plan. Such request 
will be granted and application will be made to an appropriate court for an enforcement order. 

' . CONCLUSION 

On the b.i-is of the foregoing, wc find that the Plan is fair and equitable to the persons affected by 
it. and is necessary to effectuate the provisions of Section 11(b) of the Act, and that the transactions 
to be undertaken in connection with it meet the standards of the other applicable sections of the Act. 
We shall issue an order approving the Plan and apply to the proper United Slates District Court for its 
enforcement in accordance with request of the applicant. 

As we have noted above, jurisdiction will be reserved with respect to fees and expense*, and such 
other matters as may appear appropriate in connection with the Plan, the tran-artions incident thereto, 
and the consummation thereof. 

Ry the Commission, (Chairman Caffrcy and Commissioners McConnanghey, Hanrahan, McFntire 
and McDonald.) 

Orval I- Do Hois • 

|skal] . Stfrrlory 

** In considering the fairness of the Phin to the common stockholders, it should I* noted that, though the Plan makes no 
distinction in the treatment of the preferred and preference slocks, it is clrjr that the preference ‘locks, *hich arc junior 
to the preferred slocks, are not as favorably situated as the preferred, and, therefore, may not Ik- entitled to treatment m 
a parity. However, the.amounts of any differentials involved are so small in relation to llie residual equity applicable to 
the common stock as to present no material problem of fairness to the common stock. 

*• We have considered this proinsrd |siMiirnt of the redemption price in tlie IirIiI of all of tlie ciroim-tames of this case, 
ami are not constrained to take action under Rule U-1WI *n as to ropiire that the icdnnpliun he subjected to our approval 
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Appendix A 


as of January 31 

*itics Service Company*. 

Nrkan-as Natural (.as Coronation 
Vrkansas Fuel Oil Company 
\rkansas Pipeline Corporation 
Orange State Oil Company 
Arkansas Louisiana Gas Company 

lirighnnan Manufacturing Company, 1 he 

Chrscbmugh Building Company 

\*o 8 State Street Realty Corporation 
Cities Service Defense Corporation 

Cities Service Oil Company of Argentina. S.A.C. e I. 
Cities Service Oil Company (France) 

Cities Service Oil Comp.y (Pennsylvania) 

Crew Lcvick Corporalw. 

Forward Process Company 
* Kallaher and Mee, Inc. 

Metered Oil, Inc. 

Patoil Corporation 
’ Swiflite Aircraft Corporation 
Cities Service Refining Corporation 

Combustible, S.A. • . .. c » 

Coinpania de Terrenos Pctr.diferos Impcno . S.A. 
Community Traction Company, I he 

Maumee Valiev Translation Company, Ilu* 
Dominion Natural Gas Company, Limited 
Doniphan County Light .A Power Company, I he 
Elcciric Advisers, Inc. 

Empire Gas and Fuel Company 

American Gas Production Company 

Cities Service Gas Company 

Cities Service Oil Company (Delaware) 

Cities Production Corjmration 
Empire Pipeline Company _ < 

Cities Service Oil Company, Limited 
Federal Light & Traction Company 
Electric l.and Company, The 
Federal Realty Company 
Public Service Company of New Mexico 
Stonewall Electric Company 

Gas Advisers. Inc. 

Gas Service Company, The 
Mexico-Eastern Oil Company 
Mexico-Tcxns Petrolcne and Asphalt Company 
t >hio Public Service Company. The 
. Penn-York Natural Gas Corporation 
Petroleum Advisers, Inc. 

Republic Light. Heat & Power Company, Inc. 
Sabino Gordo Petroleum Corporation 
Sixty Wall Street 
Sixty Wall Tower, Inc. 

Spokane Gas & Fuel Company 
Toledo Edison Company. Die 

Toledo * Indiana Realty Company, The 
Zulu Petroleum Corporation ^ 


Type of Business 

Holding Company 
Holding Company 
Oil Prod., Transp , Ref. and Mktg. 

Common Carrier Oil Pipeline . 

Oil Marketing 

Nat. Gas Prod., Trans, and Dist. 

Manufacturing 

Real Estate 

Real Estate 

Manu. of Munitions 

Oil Marketing 

Owns Refinery Site 

Oil Prod., Transp., Ref. and Mktg. 

Owns Oil Marketing Property 
Owns Patents 

Marketing of Petroleum Products 
Petroleum Trod, and Transp. 

Owns Aircraft 

Oil Refinery 

Oil Marketing (inactive) 

Oil Leastholding (inactive) 

•Transit 

Transit , . 

Nat. Gas Prod., Trans, an.l Dist. 

Electric Utility 

Service Company 

Holding Company 

Inactive . 

Nat. Gas Trod., Trans, and Sale 
Oil Prod., Transp., Ref. and Mktg. 

Common Carrier Oil Pipeline 
Oil Marketing 
Holding Company 
Realty (inactive) 

Realty . _ 

Electric. Gas. Water and Tee 
Owns Rural Electric Lines leased to 
Associate Companies 
Service Company • > 

Gas Utility . , _ . . 

Owns Oil Leaseholds and Royalties 
Owns Oil Leaseholds 
Electric Utility and Transit 
Gas Prod, and* Trans. 

Service Company 
Gas Utility 

Owns Oil Leaseholds 

Owns Heal F.state 

Owns Real Estate 

Gas Utility „ „ 

Elec, and Gas Utility and Steam Heating 

Realty 

Oil Leaseholds 





Assets 


Investments and Advances: 

Subsidiary Companies, other than public utilities:* 

Securities—at cost or less. 

Public Utilities, including Arkansas Natural Gas 
Corp.: 

Securities—at cost or less. 

Advances.•. 

Other Investments and Advances--at cost, less 
rc serve . 

Total Investments and Advances ... 
Office Furniture and Fixtures—at cost, less reserve 
Cash in Debenture Purchase Fund ... 

Current Assets: 

Cash and U. S. Government Securities. 

• Other .. 

Total Cirrrent Assets. 

Other Assets ... . .. 

Deferred Charges: 

Unamortizcd Debenture Discount and Expense .. 
Other .... .. . 

Total Deferred Charges . 
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CITIES SERV 
CORPORATE BALANCE SHEETS 


Per Books 

• • , 

Pro Forma 

. Pro Forma 
__A«Jjuated 
(Note 2) 


(Note I) 

$167,997,476 

$167,997,476 

$167,997,476 

61,051,187 

7,477,867 

61,051,187 

7,477.867 

27,024,229 

7,477,867 

360,356 

360,356 

346,356 

$236,886,886 

$236,886,886 

$202,845,928 

26,851 

26,851 

26.851 

i 9 

130,396 

130,396 



88,780.821 

171,164 

44.810.086 

171,164 

32,142,934 

171,164 

88,951.985 

44,981,250 

32.314,098 

20.610 

20,610 

20,610 

3,198,482 

8,332 

2.692770 

8,332 

8,332 

3,206,814 

2701.102 

. 8.332 

$329,223,542 

$284.747.095 

$235,215,819 

• 

• 

• 

# 

. . 
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Appendix B 


pMPANY 
[OCTOBER «. *»«• 


Liabilities and Capital 

Per Boots 


L °5 n | Convertible Gold ^ben^ures due 1950 - 

5ft Goid Debentures due 1958 . . 

. 

Total Long Term Debt. 

Capital Stock: 

Preferred and P V.-560.600 

56 Cumulative Preferred. N. 

shares ••••••• •nn w p V.—17,700 

$6 Cumulative Preference BB.N.r.v r 

shares .• • ■ v ' ’ m p V.—86,000 

. 60# Cumulative Preference B, N. V. v. . 

Shar€ ’ Total Preferred and Preference Stocks 
C cTmon'S«k.\1o P. V.-V 02 . 0 CO «h, .... 

Total common stock cqui y 

Total Capital Stock . 

c X -« *’ 4 Unr " s ' n ' eJ 

Coupons.. 

^ thef Total Current Liabilities... 

31 1937 . 

Adjustment of Investments . .;;; 

Federal Income Tax, pnor years. 


$ 40,578.100 
25,840.500 
5.125.000 
9.618700 
19,326.000 

"Tocmss^oo 


Pro Poim*_ 
(Note 1) 


25.840,500 

5.125.000 

9.618,700 

19.326.000 

115 .246,950 

T7S.157.150 


Total Reserves 


56,060.000 

1770.000 

8 60,000 
1iB,690,000 

37,020.000 

22,580.396 

69.261.946 

"128.862,342 

"T87.552.342 


13.034.802 

1,795,013 

~IL82 < 684? 


19.661.150 

6,600,000 

91.905 

"20S39a5 

$329,223,512 


Pro Forms 

Adjusted_ 

(Note 2) 


37.020.000 
22,580.3% 
3 0,616,37 2 
"90.2 16,768 
90.216768 


10.903.729 

1777.543 

"12,081,272 


6,600,000 
91.905 
— b/MVOl 
$28*747^5 


90.246.950 

"90746.955 


37.020,000 

22.580796 

77.064.026 

'136.661.42 

"136,664,422 


1.612.542 

17^542 


6.600,000 
91.905 
—^69t%5 
$2357iS7»9 


-ffi 

pie Utter under it* guaranty ol _ 
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CITIES SERVICE COMPAN' 
CONSOLIDATED BALANCE SHEET 


, . . Assets , 

•• Per Book. 

Pro Forma 

Pro Forma 
Adjusted 

Fixed Capital : •• 


(Note 1) 

(Note 2) 

‘-r. - • v ' 

Properties (including undetermined amount of 
Intangibles) and expenditures on undeveloped 

properties and projects . 

Excess of investment carrying value over equity 
in Subsidiary Companies at dates of acquisition 

$ 838,713,849 

114,328 

$ 838.713.849 

114,328 

• * • s 7 

•, r 

$671359.503 

( 4,050.286) 

Deduct: Profit on sale of certain public utility in¬ 
vestments held in suspense pending disposition 
of other like holdings . 

838.828,177 

1,700.027 

838,828,177 

1700,027 

667,809,217 

• * . * !.* •» 

l . 

t 

Total Fixed Capital 1 . 

837.128.150 

• 837,128,150 

667,809,217 

Investments and Advances, at cost or less . 

31,151,588 

* 31,151,588 

• i 

30.943.923 

• • • • i 

• • • • . * 

Special Funds: ' 



1 

'if:/- * 

Deposit under Purchase Contract . 

Sinking Fund Assets — Cash .. 

Construction and Other Special Funds .. 

149.619 

315.654 

2,758,229 

149,619 

315,654 

2,758,229 

149.619 

3,522 

Total Special Fundi . 

3,223,502 

3,223,502 

153,141 

Current Assets: 

• • • 


• • » 

Cash in Bank and on Hand.. .. 

* U. S. attd Canadian Government Securities (Cost) 
Other . 

160,295,970 

6,173,688 

80,392,389 

116,325.236 

6,173,688 

80,392,389 

83,414,227 
5,510.688 . 
73,165.870 


Total Current Assets. . 

• % 1 s * 

246,862.047 

202,891,312 

162.090785 

• • • ’**. ' • • .» 

2,365,780 

2.365.780 

' 2,150,053 


■ 21 

•' V: • • .I' 

Deferred Charges: - * 



Unamortized Debt Discount and Expense (Net) 

, Other . ,*,• j ./ • • • • •, • \ v,* • • *.• * * i*' 

8.613,433 

1,980,597 

' * t * ’ • ** *1 

. 8.107.721 

1.980,597 

( 104,829) 

1714,597 

. Total Deferred Charges . . 

10,594.030 

10.088,318 

1,609768 

• » s' * • 

• , ^ f . . • * 

$1,131,325,097 

$1.086.848.650 

$864,756,887 
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SUBSIDIARY COMPANIES 
IT OCTOBER 31, 194« 


Appendix C 


Liabilities and Capital 


Long Term Debt: 

Subsidiary Companies . 

Cities Service Company: 

5f{- Convertible Gold Debentures due 1950 

5% Gold Debentures due 1958 . 

5^e Gold Debenture due 1963 

Refunding 5% Gold Debenture Bonds due 1966 

Gold Debentures due 1969 . 

3?c Debentures, due Jan. 1, 1977 . 

Total Long Term Debt of Cities 

Service Company . . 

Total Long Term Debt. 

Capital Stock: 

Subsidiary Companies: 

Preferred Stock in bands of Public and Accrued 
Undeclared Cumulative Dividends thereon 
Minority Common Stockholders’ Interest 

Total Subsidiary Companies. 

Cities Service Company: 

$6 Cumulative Preferred Stock, N. P. V — 

5(0,600 Shares . 

$6 Cumulative Preference BB Stock. N. P. V._ 

17700 Share* . 

60< Cumulative Preference B Stock. N. P. ,V._ 
86,000 Share* . 

Common Stock Equity: 

Common Stock, $10 P. V.—3.702,000 Shares 

Capital Surplus.. 

Earned Surplus (since Dec. 31, 1937) . 

Total Cities Sendee Co. 

Total Capital Stock . 

Current Liabilities (exclusive of loug term debt due 

within one year) . 

Other Liabilities . 

Reserves: 

Depletion, Depreciation and Replacements. 

Accrued Undeclared Cumulative Dividends on 
Preferred and Preference Stocks of Cities Serv¬ 
ice Company to December 31, 1937 
Other . 

Total Reserves .. 

Notes:— see Apj<ndix B, page 29. 


Per Books 

Pro Forma 

Pro Forma 
Adjusted 


(Note 1) 

(Note 2) 

$ 285.R57.R67 

$ 285,857.867 

$204.150,258 

40.578.100 

25.840.500 

5.125.000 

9.618.700 

19,326.000 

25.840.500 

5.125,000 

9.618,700 

19.326.000 

115.246.950 

• 

90,246.950 

100.488.300 

386,346.167 

175.157.150 

461,015.017 

90.246.950 

294.397.208 

49,099.741 

30.133.927 

79.233,668 

49.099.741 

30.133.927 

79.233.668 

13.270,988 

25.515,833 

38.7S6.821 

56,060,000 



1.770.000 



860,000 

58,690.000 


.1 

. 37.020.000 
33.831,392 
125.055,901 

195.907.293 

254.597.293 

37,020.000 

33.831,392 

$6,691,300 

157.742.752 

157.742.752 

37.020.000 

33,831.392 

125.363.922 

196.215.314 

196.215.314 

333,830.961' 

236.976.420 

235.002.135 

75.941,173 

73,311.567 

46,730.636 

5.461.741 

5.461.741 

4.851,013 

296.679.366 

296.679,366 

270.932,627 

19.661,150 

13.404.539 

13.404.539 

f 

12.843,268 

329.745.055 

$1,131,325,0)7 

310.083.905 

$1,086,848,650 

283.775.895 

$864,756,887 
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CITIES SER' 

CORPORATE I 


Year* Ended 


Income: 

1938 

1939 

1940 




on ^onds and indebtedness of subsidiary companies 

Dividends on preferred and common stocks of subsidiary companies .. 
Interest and dividends on other investments 

Interest on notes and accounts receivable, and sundry receipts 

Net profit on securities of subsidiary, affiliated and other companies sold 
Excess of par over book value of debentugrs of Cities Service Company 
retired through sinking fund. 

110,734,779 

3,570,488 

1,771,401 

1,860 

383,112 

1.586,806 

$ 8,755,450 
4,111,410 
2,068 930 
1,652 
210,944 

987,087 

$ 9,976,516 
5.252529 
1,608,394 
850 
718,769 

664,878 

Total Income . 

18.048.446 

16,135,473 

18,221,936 

Expensea: 

* 



Administrative and management expense* 

General, legal and other expense* .... 

Taxes, other than taxes on income . 

Depreciation of furniture and fixture* . . 

758 629 
807,241 

%> 

805,408 

804,246 

(3) 

37.423 

991,982 

795,863 

*35,802 

Total expense* . 

1,607,390 

1,647,077 

1,823.647 

Gros* Income (before provision for Federal Income Tax) 

16.441,056 

14,488.396 

16,398,289 

Interest and Other Charges: 

* 

• 


Interest on debentures and guaranteed bonds 

Interest on notes and accounts payable and other obligations 
Amortization of debenture discount and expense 

Federal and State taxes on debenture Interest coupon* 

Provision for impairment of investment in a subsidiary company ., 
Frovision for contingencies . 

9,133,397 
308,052(4) 
575 089 
380,816 

200,000 

9,127.493 
7,354 
559 565 
404,589 

8,744,796 

540.568 

333,241 

Total Interest and other charges. 

10,597,354 

10.099.001 

9,618,605 

Net Income (before provision for Federal Income Tax) 

Provision for Federal Income Tax . 

5,843,702 

550,000 

4.389 395 
• 165,024 

6,779,684 

Net Income . 

Dividend Requirements on Preferred and Preference Stocks 
• 

5.293.702 

5,533,000 

4,224,371 

4,550,397 

6,779 684 
3,782,720 

Balance of Net Income .;. 

( (239,298) 

( (326,026) 

$ 2.996.964 

Times interest and other charges earned, after provision for Federal 

income'taxes . 

Tillies interest and other charges and preferred and preference stock 
dividend requirements of Cities Service Company earned, after pro¬ 
vision for Federal income taxes . 

Accumulated Dividend Arrears at End of Period . 

1.50 

.99 

32,583,13* 

1.42 • 

.98 

30,937,338 

• 1.70 

1.22 

30,385,000 


Korn: 

(1) Giving effect to the Plan. 

(2) To reflect the tale of The Toledo F.di vm Company, The Ohio Public Service Company, Spokane Gai and Fuel Company. 
Federal Light and Traction Company, and liie Doniphan County Light and Power Company and the application 01 
estimated Jirocre'U (herefrom of 58\,OOO.U)0 to the retirement of the remaining outstanding 5% Drloilurrs, aggregating 
(59,910,200 principal amount, and the retirement of (25,000,000 principal amount of i% Debenture* due 1977. 
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Appendix D 


lOMPANY 

STATEMENTS 


Pcccmoer ai, 

194! 

1942 

1943 

1944_ 

194$ _ 

$ 9.875.110 
4,881.533 
1.994.470 
18.144 

$ 9.568.922 
1.778.725 
1.782.045 
9,944 

$ 8.246.283 
5.119.859 
1,644,478 
8.860 

$ 8.235.259 : 

6.811.125 
1.664.640 
29.993 

$ 7.073.008 
9.079.681 
1,800,977 
90,921 

16.769.257 

13.139,636 

15.019,480 

16.741.017 

18,044.587 

1.036.888 

744.584 

240.104 

31,938 

1,052.608 

686,585 

103.530 

32,336 

1.038,343 
752,319 
108 733 
15,914 

1.143,356 

732.150 

110.671 

10.231 

1,204.879 

897.500 

139.858 

37.487 

2.053,514 

1.875.059 

1,915.309 

1,996,408 

2.279.724 

14.715.743 

11,264,577 

13.104,171 

14.744.609 

15.764,863 

8.378.1 SI 

513.955 

147,407 

7.986.682 

7,812 

491.010 

145,270 

7.635,733 

468,166 

143.222 

7,400.714 

4*53.489 

119.242 

7.426.529 

452,960 

128.495 

745.000 

402,500 

— 

— 

— 


9.442.013 • 

8.630,774 

8.247.121 

7,973.44 S 

8.752.984 

5.273.730 

374.000 

2.633.803 

113,000 

4.857.050 

195.000 

6,771.164 

252,000 

7.011.879 

270,000 

4,899,730 

3,532.200 

2.520.803 

3,531,725 

4,662.050 

3.524.910 

6,519.164 

3.521.670 

6.741,879 

3.521.510 

$ 1.367.530 

$(1,010,922) 

$ 1.137.140 

$ 2.997,494 

$ 3.220.369 

1.52 

1.29 

1.57 

1.82 

177 

1.11 

32.163.650 

.92 

35.637,775 

1.10 

39.229.030 

1 26 

42.630.600 

126 

46.150,550 


Twelve Months Ended Oc tobe r 31. 1946_. 

Pro Form* 

Pro Form* 


Per Boolca 


$ 5.142.544 
17,598.626 
1,840.751 
4.664 


19,586,585 


1.306.142 

1,210,592 

201.767 

60.000 

2.778.501 

16.808.084 


(Note 1) 


Adjusted 
(Note 2) 


$ 5.142,544 
12.598.626 
1.840,751 
4,664 


19,586.585 


1,306.142 

1.210.592 

201.767 

60,000 

2.778.501 

16,808,084 


6,084.103 6.466.849 


380,324 

117.996 

745.000 


7.327.423 

9,480.661 

372,000(5) 

9.108 661 
3.521.510 


165,028 

38.421 

745.000 


$ 5,142,504 
11,808,491 
1,840,751 
4,664 


18.796.410 


1,306,142 
1,210,592 
201 767 
60.000 

2,778,501 

16.017.909 


2.707.408 

74S.OOO 


7.415,298 

9.302.786 

368.500(5) 


9.024.286 12.070.001 


3.452.408 

12.565,501 

495.SOO(S) 





151 — — 

49,085,050 — — 

O) "Taxes, other than taxes on income" included with "Federal and Slate taxes on deWn.ur* interest coupons". 

(4) Include. $197,916 interest on guaranteed bond, classified in otlxr year. a. ind.cateA * 

| Includes $54,000 o. special charge, equivalent to estimated r.ducti- o. Federal income tax a^hcable to call premtum 
and other costs on retired securities _ i 




CITIES SERVICE COMPANY 

CONSOLIDATED IN 
Ytars Bndt* 


Gross Operating Revenues: . . . 

Natural gat .... .*v. . ' 

Tlectricity . :.... 4 

Manufactured gat ... 

Railway and but ... . . 

Heating, Ice and water . ... 

Real estate rentalt ..... 

Contract feet . —— 

Total Gross Operating Revenues .._. 

Operating and Other Expenses: 13 

' Operating expenses..* . . 

Maintenance and repairs . ; .. .. . 

Provision for depletion, depreciation and replacements . ' 

Taxes, other than taxes on income. 

Total operating and other expenset .• • • 

Net Operating revenue .. ;••••; ... j 

Other Income ..'■"•••-;. —- 

Gross Income (before provision for taxes on income) . __ 

Interest and Other Charges (exclusive of interest charges on funded debt 
of Cities Sen-ice Company): .. . .. • i' I 

Interest on funded debt. • .... ' 

Interest on notes and accounts pavable.. • 

Amortiration of debt discount and expense ..... . V' 

Dividends (paid or accrued) pn subsidiary companies preferred stock 

in hands of public .. 

Proportion of net income of subsidiaries applicable to minority interests 

Other charge*... '••••••• .. — ; 

Total interest and other charge* .. —! 

Interest Charges on Funded Debt of Cities Service Co: j ; 

Interest on debentures in hands of public .. 

Amortiration of debenture discount and expense ... .-•••■ . — 

Total Interest charges on Funded Debt of Cities Service Co. .... _ 

Provision for Taxes on Ineome: * 

Federal normal and surtaxes ... 

Federal excess profit taxes .. ••••••• ...• 

State and foreign income and excess profit taxes... ..— 

Total provision for taxes on income.. •: — 

Special charges equivalent to estimated reduction of Federal income la* 
applicable to call premium and other costs on retired securities. 

Provision for Contingencies .•..... — 

Provision for Post-War Adjustments . --1 .:rt- — 

Preferred™* nd Preference' Dividend Requirements of Cities Service 

Company ....1l.".V . I t ~ 

Net Income after Preferred and Preference Dividend Requirement* of 

Cities Service Company....... £ 

Famines per share applicable to Cities Service Company Common Stock* $ 
T*ne. g con"lida*,ed interest and other charges*e: 

for taxes on income and special cnarges equivalent to estimated reduc 

Tunes consolidated interest and other charges* and preferred and , 
preference dividend requirements of Cities Service Company ** rn *<| 
after provision for taxes on income and special charges equivalent to 

estimated rcductiun of Federal ineome tax .,..••••• . ''' V *' ’ 

Accumulated dividend arrears on preferred and preference Stock* of 

Cities Service Company at end of period.. 

Notts : SC 

jU To riVr^'the'sale of The Toledo F.ihvn Company, T1*e Ohio Public Service 
Federal Light It Traction Company and The iXmiphan County Light It I <>»er 


$121,905,200 
38.584,501 
48.180.283 
2.065,220 , 
1.461.805 ' 
1,421.586 
1.718.009 


$122,689,744 

*40.146.725 

50,765,899 

2.076.943 

1.613,780 

1.395.323 

1.681.863 


$135,747,066 
42.959.788 
52.894.424 
•• 2,165,754 
1.767.625 
1.382,047 
1.773.466 


215.336.661 220,370,277 2 38,690.170 


131.575.460 

10.640.6C3 

25.936,493 

14.272.284 

182.424.840 

32.911.824 

10.174.309 

43.OS6.l~33 


13.160.382 

1.983.487 

1.396.810 

6.024,690 
926.839 
397.660 
23.889.808 
~19,196,265 

8,938.787 

_575.089 

9.513.876 


132,211.257 
10,145.202 
28,649.605 
14.308.181 
185. 314,24 5 
35.056.032 
_ 7.085,997 
42,142,029 


11,885.835 

2.369.144 

1.164,726 

5.734,169 
1.089.385 
460.558 
22703,817 
~i 9.438.212 

8,659,147 

_559.565 

9.218712 


144,277.963 
10.871.411 
28.994,957 
14.050.822 
198.195.153 
40.495.017 
5.496,582 
4S.99f.599 


11.480,078 

1.865.702 

1,158,378 

5.614,375 
548.368 
_ 325.203 
207992.104 
24,999,495 

8.173,542 

540.568 

87714.110 

16.285.~38S 


3.667.874 

3.630.758 

6.357,356 

— 57667.874 
6.014.515 

' 3.630.758 
6.588.742 

6.357.356 

9,928,029 

" 6 014.51*5 
200,000 

5.814.515 

5.814.515 

5.533.000 

67588.742 

6.588.742 

6,588,742 

4.550,397 

~9.928.029 

“ 9,928,02$ 

~979287029 

3.782.720 

$ 281.515 

$ 2,038.345 

$ 6.145.309 

$ -08 ’ 

» "55 

$ 1.66 

1.1$ 

• i. 

Ul 

US 

1.01 

1.06 

< » 

1.18 

$ 32.MO.135 

$ 30.937,338 

$ 30,385,000 


Ccimjuny, Sp*»Vai»c Cat it Fuel Cwnpiny. 
Company and the application of otimated 
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Cities Service Company 

Investments at Carrying Values as at January 

Preferred 

Indebtedness Stocks 


Appendix P 
Sheet 1 


13. 1947 

Common % of Outstanding 
Stocks Securities 


Non-Utility Subsidiaries 


l 


Arkansas Natural Gas Corporation: 

Common Stock .. . 

Class A Common Stock.•. 

60< Cumulative Preferred Stock.» 

Chescbrough Building Company: 

Common Stock . ; . 

Cities Service Defense Corporation: 

Common Stock .............. 

Cities Service Oil Company of Argentina, 
S A C el: 

Common Stock .• • •.. 

Cities Service Oil Company (Pennsylvania): 

Common Stock .... 

Cities Service Refining Corporation: 

Common Stock _... 

Community Traction Company, The: 

8% Preferred Stock .. 

1st Mortgage C'/e Gold Bond. 

Notes Receivable ... 

Empire Gas and Fuel Company: 

Common Stock .• •... 

Penn-York Natural Gas Corporation: 

Common Stock.... 

Sixty Wall Street: 

Common Stock... 

Sixty Wall Tower. Inc.: — 

Common Stock .,•. 

Zulia Petroleum Corporation: 

Common Stock . 

Total Non-Utility Subsidiaries 


$ 


2.183.105 


2.183,105 


Electric Utility Subsidiaries 

Doniphan County Light and Power Company: 

Common Stock .. 

Federal Light & Traction Company: 

Common Stock . 

JfiOO Preferred Stock . . . 

Ohio t'ublic Service Company, The: 

Common Stock ..... .. 

Spokane Gas ft Fuel Company: 

Common StO'.k .. 

Toledo Ediron Company, The: 

Common Stock . 

Preferred Stock. 

6% Preferred Stock. 

5% Preferred Stock.. 


$ 

3,690.465 

$ 4.482.944 

3.539.468 

74.96 

24.33 

39.80 


2,072,409 

100.00 


10,000 

100.00 


78,826 

100.00 


37,294,224 

100.00 

•» 

24,000,000 

100.00 



99.57 

100.00 

100.00 


95.174,486 

100.00 


200,616 

100.00 


1.051.809 

100.00 


5.906.000 

100.00 

• 

26.000 

N.A. 

3,690,465 

173,836.782 


* 7 * 

14.000 

10C.00 

146.674 

21.666,894 

64.71 

3.44 

* 

6,225.21! 

100.00 

* 

1793.382 

100.00 

7,224 

62 

3.585 

5.883.954 

98.46 
| 0.08 


Total Electric Utility Subsidiaries . 




157.545 


35,583,441 
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Appendix F 

Sheet 2 


Citic* Service Company 

Investments at Carrying Values as at January 13, 1947 


Indcbtednes. 


Preferred 

Stock* 


Common % of Outstanding 


Stock* 


Securities 


Ga» Utili ■> Subsidiaries 

Domini n Natural Gas Company, Ltd.: 

Com ion Stock .... . 

C.as Si ice Company. The: 

Comn n Stock ■ . r ' 

Republic Light, Heat and Power Company. 
Inc.: 

Comnn -\ Stock . 

Accoui Receivable . . . 

" otal Gas Utility Subsidiaries . 

Other Inv» stments 

Battery "ark Realty Company: 

Mortx ne Receivable ;••• 

Brightm.n ManufaeturmR Company, ine. 

Comn >n Stock • . 

1st T ferred Stock . 

2nd ''referred Stock . 

V* 1 ond* ... .. 

• Cities rvice Oil Company — France. 

Cor non Stock ...* * 

Com’ stible, S.A.! 

Co man Stock .. 

Grec y Suu.tre Building Company: 

Common Stock j f. : 

6 r ft Bonds due 1951 .■ .. 

Guya<|uill te Quito Railway Company: 

5% Bond* due 1932 .. 

Mexico-F.aitern Oil Company: 

• Common Stock .•. . '•••••’ 

Account Receivable . * 

M exico-Petrolene A Asphalt Company. 

Qommon Stock .. • •.. . 

Sabino-Gordo Petroleum: 

• Common Stock .. .'• 

Sinclair Panama Oil Corporation: 

Common Stock .'. 

• Arcount Receivable 

Tri City Ga» Company. The;. .. ... • 

Common Stock . • .. 

United Fuel Investment*. Ltd.: . 

Class B Preferred Stock •••••■” 

• • War Emergency Pipe Line Company: 

. Common Stock . 


3739.022 - 
8.479,298 


4.587,706 


16.806.026 


W 


200.000 


Total Other InvestmenU. y,Vnfl ° -——— 

: . • ..«*«»» 22221 

. l..... (~n on s.i.. oi c.,.,.b n* 

ing disposition of other like holding* . _ • . • 

AddT KedlctTonTn carAing value of Investment, and advance. In-.;. 

Ra.'service* Con *'an'y *G roup^finclud ing Kan *a, City and Wyandotte County Ga.) ..... 

Total Investment, and Advance, at October 31. 1946 ..“*•"*. 

t Art|uirr<1 m A triniaclloti ; •» . 

J fe.U’rToWe^ for Ad'ustmen, of Investment. of J6.600.00a 


83.855.539 J226.302.076 


J232.648748 

(1.700.027) 

230.948721* 

65.588 

5,873.077 

5236,886,886* 
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UNITED STATES OF AMERICA 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION 


At a regular session of the Securities and Exchange Commission, 
held at its office in the City of Philadelphia, Pa, 
on the 24th day of April, 1947. 


ORDER APPROVING PLAN 
UNDER SECTION life) 


Cities Service Company (“Cities”), a registered holding company, having filed a Plan pursuant to 
Section 11(e) of the Public Utility Holding Company Act of 1935 for the simplification of its corporate 
structure; and 

The Commission having issued its Notice of Filing and Order for Hearing on said Plan, appropriate 
notice having been given to all interested persons, and public hearings having been held, at which 
hearings all interested persons were afforded an opportunity to be heard; and 

Cities having amended said Plan prior to the close of said hearings and notice of the filing thereof 
and opportunity for hearing thereon having been given to all interested parties; and 

Cities having requested the-Commission (1) to find that the Plan is necessary to effectuate the 
provisions of Section 11(b) of the Act and is fair and equitable to the persons affected thereby, and to 
make an order approving the Plan and containing appropriate recitals conforming to the requirements 
of Section 180S(f) and Supplement R of the Internal Revenue Code, as amended, and (2) to apply to 
an appropriate court, as provided by Section 11(e) of the Act, to enforce and carry out the terms and 
provisions of the Plan; and 

The Commission having considered the record and having this day made and entered its Findings 
and Opinion herein, and having found the Plan necessary to effectuate the provisions of Section 11(b) 
of the Act and fair and equitable to the persons affected thereby and deeming it appropriate to grant 
the request of Cities that the Commission make application to an appropriate court to enforce and 
carry out the terms and provisions of the Plan: 

IT IS ORDERED, pursuant to Section 11(e) and the other applicable provisions of the Act and 
the Rules and Regulations thereunder, that the Plan and the steps and transactions involved in the 
consummation thereof are necessary to effectuate the provisions of Section 11(b) of the Act and fair 
and equitable to the persons affected thereby, and hereby are approved, and tbe applications and declara¬ 
tions comprised therein arc hereby granted and permitted to become effective, subject to reservations 
of jurisdiction with respect to the reasonableness and appropriate allocation of all fees and expenses 
and other remunerations incurred and to be incurred in connection with the Plan and the consummation 
thereof, and to entertain such further proceedings, to make such supplemental findings, and to take such 
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upon [iplication .h<r«.o. enter an order enlore.ng .net, P an. , ^ ^ 

tW ,T w "" * ,>p,,cib " p, ° v *°" s ,h ‘ 

Intern '. Revenue Code, as amended: ’ . , . 

•r£ ST£ - - «-«- 

Compa iy 1. a membcr and hereljy auOtortre an^ W ^ „ , ge „ 6at , prinetpJ 

(1 The issuance by Cities of its 3 t e> ^ Z es freoresenting interests ofles* than $100 

amou. not to exceed $115.246.950 and J[ "\ vith lhe holders of its Preferred Stock. Preference BB 

in sue.. Debentures) and the exchange b) Cit Certificates and cash, as hereinafter specified. 

Stock and Preference B Stock, of said 1 k , he ,7 700 outstanding shares of its Preference 

for tl c 500,000 outstanding shares of its P«fc d S ^ ^ and a „ rights appertaining thereto 

BB lock and 86.COC outstanding shares. oit* * principal amount of Debentures for each 

incl ding all dividend arrears thereon, on {of P cach tUare of Preference BB Stock, 

sha.c of Preferred Stock, $1-- - pnncipa $hare u j p rc f c rcr.ce B Stock; Inter * c itificates 

and $19.35 principal amount ^f D'bentur f ^ amoU nts less than $100 and a.ncunt. of less 

to be ..sued in denominations ol $10 or iv . ca . h 0 „1« to the extent that the entite amount 

than $10 to be paid in eash. and any “jVnKrtm Certificate.; 

to Which he is entitled cannot c sr> u with the holders of said Interim Certificates. 

(2) The exchange by Cities prtor to Janu > U when combined in amounts aggregating 

of 3fo Sinking Fund Debentures due 1977 for Interim cert 

$100 or multiples thereof; , 19S0 o{ Inter5m Certificates as provided in 

(3) The sale or purchase by Cities prior J 7 

lhePUn: . , ,nen the 3^ Sinking Fund Debentures due 1977 thereio- 

(4) The sale by Cities after January . - Preference BB Stock and Preference B Stock, 

fore issuable to holders of shares of Preferred to such holders of their pro rata 

not theretofore exchanged for s “ ch Dtbc as , h may be entitled to upon surrender of their 

share of such proceeds, phis such ot cr K > . 5uch moneys n ot theretofore collected by 

certificates prior to January 1. 1953. alter wn.c 

such holders will revert to Cities; and ^ ^ Dfbe ntures due 1977 for 

' (5) The sale by Cities after January 1. * and the distribution to the holders thereof 

which Interim Certificates then ou,sla , nd '^ n a “ rrcn der of their Interim Certificates prior to January 
of their pro rata share of such proceeds «P™ therelofore collected by such holder, will revert to 

1, 1953, after which date any of such monejs not 

Cities. 


By the Commission. 


Osval L. DuBois. 

Secretory 


SEAL 
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In The 

District COtourt uf tl;r Ilmira States 
fnr tl}c District of Delaware 

In the Matte* I 

OF ) Gvil Action No. 1028 

CITIES SERVICE COMPANY 1' 


ORDER ENFORCING PLAN 

A certain plan to effectuate the provision* of Section 11(b) of the Public Utility Holding Company 
Act of 1935‘(hcrcinaftcr called the "Act”) having been filed with the Securities and Exchange Commis¬ 
sion (hereinafter referred to as the "Commission") pursuant to Section 11(e) of the Act by Citif* 
Service Company (hereinafter referred to as the "Company"), a registered holding company under 
the Act; said plan having been modified and amended by an amended plan filed with the Commission on 
February 20, 1947 (which plan as amended will be hereafter referred to as the "Plan”); the 
Commission, after notice and opportunity for hearing, having found the Tian necessary to effectuate 
the provisions of subsection (b) of Section 11 of the Act and fair and equitable to the persons affected 
thereby, and having, by an appropriate order dated April 24, 1947, approved the Plan; the Company 
having requested that the Commission apply to an appropriate court to enforce and carry out the 
terms and provisions of the Plan; the Commission on April 25, 1947 having filed with this court 
an application to enforce and carry out the terms and provisions of the Plan; this Court, by Order 
dated April 25. 1917, having fixed May 27. 1947, as the date for hearing upon the Plan, and having 
prescribed the notice to be given of such hearing, the time within which objections might he made to 
the Plan, and the manner of making such objections; it appearing that due and sufficient notice of said 
hearing was given in accordance with the provisions of said Order of the Court dated April 25, 1947; 
said hearing having Ikc > held on May 27, 1947; the Commission, the Company and certain holders of 
preferred and preference stock having appeared at said hearing by their respective counsel in support 
of said application and no one having appeared in opposition thereto; all interested persons having been 
afforded an opportunity for hearing; and the Court laving duly considered the Plan and the record herein 
and being fully advised in the premises; 

IT IS HEREBY FOUND, ORDERED, ADJUDGED AND DECREED: 

(1) This Court adopts, as its findings of fact and conclusions of law, the Findings and Opinion 
of the Commission dated April 24, 1947, Exhibit E to the Commission’s application herein. 

(2) This Court approves the Plan as fair and equitable and as appropriate to effectuate the 
provisions of Section 11 of the Act. 

(3) To the extent necessary to enforce and carry out the terms and provisions of the Plan and for 
the purpose of enforcing and carrying out the terms and provisions thereof, this Court hereby take* 
exclusive jurisdiction of the Company and of its assets whether now owned or hereaf.er acquired and 
wherever located. 

( 4 ) The Company shall retain possession of it* assets and continue the operation of its business 
through it* directors, officers, agents and employees in accordance with its Certificate of Incorporation, 

• * . * 

1 
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as amended, and its Uy-I-aws, except as may be otherwise provided by this Older or by any subsequent 
order herein; and the Company may enter into any transactions not inconsistent with the 1'lan and this 
- Order, including, without prejudice to the generality of the foregoing, the filing of appropriate applica* _ 
lions, declarations and notices with the Commission, in conformity with the Act and with the rules, 
regulations and orders promulgated thereunder, in all eases where such filing and the entry of appropriate 
orders by the Commission would be required if this Court had not taken such jurisdiction. 

(5) The Company, acting by or through its directors, officers and agents, is hereby’ authorized, 
ordered and directed to take and cause to be taken as soon as practicable, in accordance with the provisions 
and subject to tbc terms and conditions of the Plan, all action necessary or advisable to consummate and 
carry out the Plan and the steps and transactions contemplated therein in accordance with the terms 
and provisions thereof, including without limiting the generality of the foregoing, all action necessary or 
appropriate to carry into effect the steps and transactions specified in paragraphs numbered (1) to (5), 

nclusive, of said Order of the Commission and to redeem and retire in accordance with the terms and 
conditions of the Plan the $40,578,100 principal amount of i.s outstanding 5 'Jo Convertible Gold 
? icbcnturcs due 1950. 

(6) Upon the entry of this Order all rights of the holders of the outstanding Preferred Stock $6 
nmulativc, Preference DB Stock, and Preference B Stock of the Company, except to receive 3?o 

; inking Fund Debentures, Interim Certificates and cash in accordance with the provisions of the Plan, 
hall cease and determine; and the President or any Vice President and the Secretary or an Assistant 
ecrctary of the Company arc hereby authorized, ordered and directed, without further action by the 
"lircctors or Stockholders of the Company, to cx’cute, acknowledge and file such certificate or other 
documents under the applicable provisions of the General Corporation Daws of the State of Delaware 
{including Section 77A thereof) as may be necessary or appropriate to reduce the capital of the 
Company by an amount equal to the aggregate stated value of said outsianding Preferred and Preference 
Stocks of the Company. 

(7) Jurisdiction is generally rescued to the Court to entertain such further proceedings, to make 
such fuilbcr findings, to enter such supplemental orders and to take such further action as it may deem 
necessary or appropriate in connection with the Plan, the transactions incident thereto and the 
consummation thereof. 

(8) All security holders of the Company and all other persons are hereby permanently enjoined 
and restrained from doing any act or taking any action interfering or tending to interfere with these 
proceedings, or with tl e enforcement or carrying out of any of the terms and provisions of the Plan 
or of this Order, or with compliance with the Order of the Commission approving the Plan or with this 
Order, including the commencement or prosecution of any action, suit or proceeding, at law or in 
equity, or under any statute, in any court or before any executive or administrative officer, commission 
or tribunal, other than such proceedings before the Commission or this Court as may be appropriate under 
the Act or the rules and regulations promulgated thereunder, and such review, if any, in any appropriate 
Circuit Court of Appeals as may be provided by law. 

(9) Upon consummation of the Plan the Company may apply for an order releasing and 
discharging it aid its assets (run the jurisdiction of this Court 

By the Court 

(s) Paul Leauv 
U. S. District Judge 

dated May 27th, 1947 ' . . ‘ !.* Z. . K 

Wilmington, Delaware , 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



■ -X 


c TIES SERVICE COMPANY, 

• 

• 


Plaintiff, 

: 

• 

V. 

• 

• 

AFFIDAVIT 

UNITED STATES OF AMERICA, 

• 

• 

67 Civ. 4606 

Defendant. 

• 

• 



- -x 



STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK) 

WILLIAM A. GILL, being duly sworn, deposes and says: 

1. That he is Vice President of Standard_ Research 

\ i * 

Consultants, Inc., with offices at 345 Hudson Street*, New York, 

New York. 

2. That Standard Research Consultants, Inc. is a 
business consulting firm providing professional industrial, 
financial and management consulting services to industrial, 
public utility and railroad companies, legal and accounting 
firms, estates, insurance companies, banks, hotels, publishing 
firms, retail organisations, government agencies, and others. 

3. That until June of 1969 Standard Research Consultants, 
Inc. was a wholly-owned subsidiary of Standard & Poor's Corporation, 
and that from the aforesaid date to the present time Standard 
Research Consultants, Inc. has been a subsidiary of The American 
Appraisal Company. 


T 
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4. That Standard & Poor's Corporation, with whom 
Standard Research Consultants, Inc. still maintains a close work¬ 
ing relationship, was founded in 1860 and is the largest company 
of its kind gathering, collating and publishing information on 
industry, general business, corporations, securities, investments 
and economic situations. 

5. That The American Appraisal Company engages in 
the valuation of all types of property for various purposes, 
having been established some 70 years ago, with its present 
headquarters in Milwaukee, Wisconsin and branch offices in 
approximately 35 major cities in the United States and Canada. 

6. That he has been employed by Standard Research 
Consultants, Inc. since 1954 and that during the course of such 
employment he has prepared numerous studies which have included: 
the valuation of securities of corporations for estate, gift and 
income tax purposes and investment purposes as well as for pur¬ 
poses of minority stockholder suits in corporate mergers; the 
determination of fair market value of tangible and intangible 

assets of corporations for excess profits tax purposes; ./ 

% 

evaluations of working capital needs of various corpqrAtions; 
the determination of economic feasibility of new enterprises; 
determinations of going concern value for purposes of acquisition 
as well as for purposes of recapitalization plans; and the deter¬ 
mination of a fair rate of return for public utilities. 

7. That prior to his employment by Standard Research 
Consultants, Inc. he*was employed for nine years in the field 
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c: public accounting as a senior Accountant, his experience 
cur mg such employment having included the initiation and super¬ 
vision of various accounting, auditing and advisory assignments . 
for commercial, municipal and public school clients. 

8. That prior to his active military service during 
the period 1942 to 1545, his professional experience included 
performance of services as a cost and general accountant for 

i anufacturing and insurance concerns. 

9. That he is a graduate of University College, . 
Rutgers University, and holds a Bachelor of Science degree in 
Business Administration. 

10. That he is a Certified Public Accountant in the 
State of New Jersey and a Public School Accountant in the State 
of New Jersey. 

11. That he is a Senior Member of the American Society 
of Appraisers; a member of the American Institute of Certified 
Public Accountants; a member of the New Jersey Society of 
Certified Public Accountants; a member of the National Association 
of Accountants; and a member of the American Accounting Association. 

12. That he has testified as an expert witness in 
various proceedings, including proceedings before United States 
District Courts for the Northern District of California, the 
Northern District of Illinois, the District of Now Jersey, the 
Southern District of New York, a >■’ the Southern District of Ohio; 

the United States Court of Claims the Tax Court of the United 

% 

States; the Orphan's Court of Lebanon County, Pennsylvania; the 
Legislative Financial Committee of the State of Now Mexico; and 


4 
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che Appellate Tax Board, Department of Corporations and Taxation, 
State of Massachusetts. 

13. That in Hay of 1969 counsel for plaintiff heroin 
retained him for purposes of determining the fair market value 
as of Hay 27, 1947, of the following outstanding shares of pre¬ 
ferred and preference capital stock of Cities Service Company. 

nf shares outstan ding 
Class ---' 

560,600 

Preferred $6.00 cumulative, no par 

Preference BB $6.00 cumulative, no par 17,700 

Preference B $0.60 cumulative, no par 

14. That during the regular course of his employment 
by Plaintiff he undertook the aforesaid determination of the 
fair market value of the Cities Service Company capital stock 
set forth in paragraph 13 hereof, 

15. That he is fully familiar with and has con¬ 
sidered all the facts and circumstances surrounding and giving 
rise to the issuance by plaintiff on May 28, 1947 of $115,246,950 
aggregate principal amount of its >» Sinking Fund Debentures due 

1977 in exchange for all the outstanding shares of its preferred 

, ntock as set forth in paragraph 13 hereof, 

and preference capital otoc* 

including, but not limited to: 

a) The economy of the united States during the period 

1,30 through 1947, inclusive, as more fully described in Plain¬ 
tiffs Exhibit 1-A appended hereto and incorporated heroin by 


this reference. 
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b) The history of the public utility industry with 
particular emphasis on its experience under the Public Utility 
Holding Company Act of 1935 as more fully described in Plaintiff' 
Exhibit 1-B appended hereto and incorporated herein by this refer 
ence. 

c) The history of Cities Service Company with par¬ 
ticular emphasis on: the history and nature of its business; 
its experience under the Public Utility Holding Company Act of 
1935; its operating results over the period 1935 through 1946, 

4 

inclusive; its capital structure from inception through May 27, 
1947; and the trading activity in its various securities over 
the 1935-1947 period as more fully described in Plaintiff's 
Exhibit 1-C appended hereto and incorporated herein by this 
reference. 

16. That he is fully familiar with and has carefully 
considered the facts set forth in the Affidavit of Robert J. 
Casey, counsel for plaintiff, appended to Plaintiff's Response 
to Defendant's Motion For Summary Judgment as Plaintiff's 
Exhibit 2. 

17. That he is fully familiar with and has carefully 
considered the Affidavit of William II. Bassett appended to 
Plaintiff's Response to Defendant's Motion For Summary Judgment 

as Plaintiff's Exhibit 4. 

10. That lie is fully familiar with and has care¬ 
fully considered the various Exhibits appended to Defendant's 
Motion For Summary Judgment, more particularly Defendant's 
Exhibits "A" through "H", inclusive. 
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19. That in valuing the 560,600 shares of plaintiff's 
preferred $6.00 emulative no par stock, the 17,700 share* of 
plaintiffs preference BB $6.00 cumulative no par stock, and the 
86 000 shares of plaintiffs preference B $0.60 no par stock, 
for all of which plaintiff issued $115,246,050 abrogate principal 
amount of its 3% Sinking Fund Debentures due 1977 on May 28. low, 
he has taken into consideration, among other things, all of the 
factors set forth in paragraphs 15 through 18, inclusive, SSS&. 
together with the factors set forth in the various Exhibits re¬ 
ferred to in paragraphs 15 through 18, inclusive, su^ra, 

20. That as the result of the consideration detatle., 

in paragraph 19, supra , he has concluded: 

(a) in general, the financial condition 

Service improved signlf ic)4G Nonet he- 

January, 1935 to October 31, 1946 * 0 . 

less, at all times pertinent to^ prrj . 

investigation, anuly- ' f C iticr. 

ferred and preference shares K hile 

Service, were specu v stock li¬ 

the market prices on the New^ fcrt , ncK 
change for these pro . ■ ct f v0 trading 

shares were supper ^-v fg/.g through 

during the period Jan “"7> , 20, 1946 

May, 1947. ^ent o" the value of 

those prices were ^“"“received in exchange 

the consideration to 3% sinking Fund 

for such sh ^ e th C 1 ; g gregate principal ar.ount 
Debenturer. m tnc jj 
of $115,246,950. 

■ r t-hc cities Service preform 

(b) That a valuation of the « 27 , iy47 pr rel¬ 
and preference shares g as c y t . 0n a£j pended 

cated on the plan £ tru £ inherent wort*. Oi 
fails to reflect the r £act that fcf- 

such shares in Ugjt of ^. 194?> thc value 
November 20, . to tally dependent upon 

of these chares w -> unce d consideration 
the value of V'" “"change therefor, !.«• 
to bo received in ica Debentures. 

the new Cities 
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(c) In order to determine the fair market value 
of the Cities Service preferred and prefer¬ 
ence shares on their own merits as a security 
as of May 27, 1947, it is necessary to analyze 
such shares at that point in time prior to any 
proposed plan of simplification. 

(d) That in his opinion as of May 27, 1947, the 
fair market value of the Cities Service pre¬ 
ferred and preference shares, on their own 
merits as a security, without reference to 
any announced plan of simplification, was 

as set forth below: 


Security 
$6.00 Preferred 
$6.00 Preference BB 
$0.60 Preference B 


Fair Market Value 
$147.50 per share 
138.00 per share 
13.75 per share 


Dated: January 27, 1970 

New York, New York 



‘William A. 


c 


L 


gTTI 


Subscribed and sworn to before me 
on this 27th day of January, 1970 


Notary Public 

«'"'TV / ,' "* 


r 


r 
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Pxuintiff's Exhibit 1-A 
to the Affidavit of 
William A. Gill 


ECONpMV_OE__!T ! jJ^_UN_ITnD—STATER 


1930-47 


A. General 

from 1930 to 1947, the economy of the 
in the years from IJW ^ 

. rw-»riod3 of depression and a boom 

United States experienced two pcrro.13 

i of a nation making preparation- 
based on the demands of a nation 

and then at war. 

1930-32 came suddenly, re- 
The economic collapse of 1930 

^. . nnno n rc d so promising as late 
■ „ .he business outlook which appeared ,o P 

versing th- uhic h believed that the economy 

as i, 2 ,. Business in general, which bei 

, to itsolf , was forced to seek governmen.t -help, 
should regulate - h 19th century 

'a Vi-iri been offered in the i? 

Although govern,non rpgulotion , suc h acts were regarded 

th ° rC . h °: ;Tr mlnor ldifications of. the normal rule of 
as exception.! » Corporation 

m 1932 The Reconstruction Finance C 
economic law. In 1932. 

t ^referred stocks of banks, 

„ nr investments in prerer 

made loans to, The National Industry 

railroads and other hard prosse business- 

act of a year later was also designed to aid 
Recovery Act oi a > 

man. 

However, other laws passed during the fust Roo-e 

administration were regulatory, especially “ 

T 1935 and The National Laoor 

1933, The income Tax Law of 1935, 

Relations Act of the same year. 






n »2 

N • 

The recovery measures instituted by the government 
failed to bring lasting prosperity. The uptrend in the economy 
from 1033 to 1937 was generally believed to bo the result of 
government spending. A move to balance the federal budget was 
followed by a severe recession in 1939. 


A turning point in the- relations between government 
and business occurred as the economy made preparations for the 
world-wide conflict which began in 1939. Government spending 
for the products of private industry replaced that for economic 
recovery. The level of these expenditures far exceeded those 
of the depression period and added a stimulus to private invest¬ 
ment. Full employment resulted, and production reached an un- 
precedented level. 

At the end of the war, businessmen found themselves in 
a new era. Wages reached an all-time high, and consumer demand 
was beyond filling. Consumer goods which had been deferred 
during the war could not be produced fast enough. 


Set forth in the following sections are some basic 
statistics relative to the economy of the United Stgt.es during 
this 17-year period. 


B , pppu 1 < 1 1io n and Empl oyment 


Between 1930 and 1947 the population of the United 
States increased by almost 21 million from 123.2 million to 
144.1 million. This represented an increase of 171 in 17 yearw 

Between 1930 and 1941 the military forces comprised but a few 

Beginning in 1941 the armed forces 


hundred thousand persons. 
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level of service people 

bor force increased by some 10.3 mrlUon 

The civilian a ^ unemployment reached 

or by 211 m the 17 years ro tot al labor 

a peak of 12.8 mrllion » 7 . 7 miU lon in 1»7 

rinrlincd annually 

force. Unemployment decline Th0 buU dup in the defense 

before rising to 10.1 million m 1038. 

and uar effort reduced unemployment in 1030 and subsequent yearn 
to 1941 when only 670,000 were not employed or only 1.2% of the 
total labor force. With the return to a peacetime economy un- 

1 Km*, w-is g till less than 4% of the work force 
employment increased, but was otiix 

in 1946 and 1947. 

1 c. Gross National Product 

Tho gross national product represents the total value 
of currently produced goods and services flowing to government 
and consumers and for purposes of capital formation to busano..s. 
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As reported by the United States Department of Commerce, the 
Cross National Product for the 17-year period 1930-47 was as set 
forth below: 

V. . 

GROSS NATIONAL PRODUCT - 1930-47 ’•* 


Personal 


Gross 

Private 

Domestic 


Government Purchases 
of Goods and Services 


Year 

Total 

Expenditures 

Investment 

Total 

Federal 


- - - 



19 3u 

90.9 

70.8 

10.2 

9.2 

1.4 

1931 

75.9 

61.1 

5.4 

9.2 

1.5 

1932 

58.3 

49.2 

0.9 

8.1 

1.5 

1933 

55.8 

,46.3 

1. 3 

8.0 

2.0 

1934 

64.9 

51.9 

2. 8 

9.8 

3.0 

1935 

' 72.2 

56.2 

6.1 

9.9 

2.9 

1936 

84.7 

62.5 

10.5 

11.7 

4.8 

1937 

90.2 

67.1 

11.4 

11.6 

4.6 

1938 

84.7 

64.5 

6.3 

12.6 

5.3 

1939 

90.4 

67.5 

9.0 

13.1 

5.2 

1940 

100.5 

72.0 

13.0 

13.9 

6.2 

1941 

125.3 

82.3 

17.2 

24.7 

16.9 

1942 

159.6 

90.8 

9.3 

59.7 

52.0 

19 4 3 

192.6 

101.7 

4.6 

88.6 

81.2 

1944 

210.6 

110.4 

5.7 

96.6 

89.0 

1945 

213.1 

121.7 

9.1 

83.1 

75.0 

1946 

203.7 

143.7 

24.6 

30.7 

20.7 

1947 

229.6 

164.4 

27.8 

28.7 

16.4 


The i 

decline in gross 

national product in the 

early 

19 30' s 

reflect 

s the severity of 

the economic 

collapse. 

After 


some improvement from 1934 to 1937, the drop in 1930 indicates 
the second depression of the decade. The increases in gross 


product from 1939 to 1949 were the result of the expenditures 
for our preparation and ultimate participation in World War II 


ponent of 


Personal consumption expenditures, the largest corn- 
gross national product, paralleled the trend of gross 




. i-v. unn'-i However, with the large ex- 
national product in the 1930 a. 

penditurcs needed tor the war effort in the period from 19,0 to 
„4«. personal consumption expenditures, while increastn,. were 

n , rnl <. However, with the ending of 
held in check by government controls. 

• r nnni-vnl p personal consumption 

the war and the dropping of contro P 

expenditures increased by .11 bill*. *■ »« ^ 
th e two subsequent years by over 921 billion over the precede 
year . Personal consumption expenditures totaled 9164.4 bi. ton 
Ln 1947, or 954 billion over the level of such expenditures in 
i g 44 . Gross national product totaled 9229.6 billion in 19 or 
$19 billion over the level of 1944. 

Gross private domestic investment declined drastically 

..•5 4 -Vi lpQf. than a billion 

during the early years of the depression, with - 
dollars reported in 1932. After recovering slowly to rone 

level of 911.4 billion in 1937, this expenditure declined to 

, Recovery came more rapidly 

96.3 billion in the 1938 depression. Kccove.y 

, a 7 billion in 1941. Wartime 

and private investment reached 917.2 billi 

_ nd sca rcity of materials restricted investment 
restrictions and scarcity 

during the 1942-45 period, but with the end of the conflict sue, 
investment increased dramatically in 1946. 

The economic recovery activities of the federal, state 

• and local governments during the depression years are reflected 

in the increase in such expenditures during the 19 .. 

W ar XX expenditures for war goods are reflected in the -reuse 

, Uturcr uh ich reached 5U9 billion in 1944. 

in federal expenditures wnicn 

thn ond Of the war. -deral expenditures^ goods .ind^servi 

declined to 916.4 billion t-y ^ n# ^ ln 1,46 

state and local government.. 





ftor being hold to less than $8 


and $12.3 billion in 1947, a 
billion during most of the war years. 

D. Busi n ess Entorpri: e 

The growth of corporations in number and size during 

the 17-year period 1930-47 is also reflective of the national 

economy during this period. As reported by the Internal Revenue 

Service, this growth was as sot forth below: 

CORPORATION STATISTICS 


Year 


1930 

1931 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

1939 

1940 

1941 
19 42 

1943 

1944 
194 5 
19 4 6 
1947 


Number of 

Corporation s(a) 


Public 

Total 

Utilities 

- - In 

Thousands- 

403.2 

17.2 

381.1 

16.5 

392.0 

17.5 

388.6 

17.7 

410.6 

21.3 

415.2 

21.1 

415.7 

20.7 

416.9 

20.8 

411.9- 

18.6 

412.8 

18.7 

413.7 

18.7 

407.1 

18.4 

383.5 

16.9 

366.9 

16.2 

363.1 

16.2 

375.0 

16.7 

440.8 

18.6 

496.8 

20.4 


Total 

Asset's 

Total 

\ .Public 
tfti 1 i ties 

-In Billions of $- 

334.0 

80.5 

296.5 

72.3 

280.1 

72.1 

268.2 

69.0 

301.3 

68.5 

303.2 

66.5 

303.2 

62.7 

303.4 

64.6 

300.0 

60.8 

306.8 

60.2 

320.5 

56.7 

340.5 

58.5 

360.0 

63.6 

389.5 

64.9 

418.3 

65.0 

441.5 

63.2 

454.7 

63.8 

494.6 

68.0 


Note: (a) Based on number of tax returns wit>h balance shoots. 

% 

The number of corporations dropped by 22,000 in 1931 
from the preceding year. By 1934 there were 410,000 corporations 
Thereafter until 1942 there woro no significant changes in the 
numbers which ranged from 407,100 in 1941 to a high of 416,900 
in 1937. However, in the World War II period there was a decline 
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in numbers to a low of 363,100 by 1944 before rapidly increa«jing 
to 496,800 by 1947. 


The total assets of all corporations declined from $334 
billion in 1930 to $268.2 billion in 1933. Assets increased to 
■just over $300 billion in 1934 , and remained in a narrow range of 
from $300 to $306.8 billion in the following five years. From a 
level of $320.5 billion in 1940, assets of all corporations in¬ 
creased annually and totaled $494.6 billion by 1947. 

There were 17,200 public utility corporations in 1930 
which, after declining to 16,500 in the following year, increased 
to 21,100 in 1935. From that point until 1944 there was a decline 

»n the number of public utilities to 16,200 in 1943 and 1944. In 

* 

1945 the number rose to 16,700 , and by 1947 there were->20,40C. 

Total assets of public utility corporations dropped to 
$72.3 billion in 1931, a decline of $8.2 billion from the preceding 
year. This decline in total assets of public utilities continued, 
with only one interruption in 1937, and by 1940, total $56.7 
billion. The assets of utility companies increased to $65 billion 
by 1944 before declining to $63.2 billion in 1945, and in 1947 
amounted to $68 billion. 

E. Capital Issues 

The issuance of bonds, notc3 and capital stocks is 
a further indicator of business and economic conditions. As 
reported by the Commercial and Financial Chronicle, such issu¬ 
ances, for the 17—year period 1930-1947, were as set forth 


below: 






CAPITAL ISSIUIS 
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\ c.ir 


1930 

1931 

1932 

1933 

193 4 

1935 

1936 
19 37 

1938 

1939 

1940 

1941 

1942 

194 3 
194 4 

1945 

1946 

1947 


Note: 


Total 


1930-47 

Total 
Corporate 


“ " “ “In Millions of Doll 


Public 
Utilities 


ars- 


7,677.0 

4,022.9 

1.730.3 
1,053.7 

2.212.3 

4.752.3 

6.254.3 
4,001.3 
4,459.2 

5.853.1 

4.805.9 

5.545.9 
2,114.5 

2.228.2 

4.295.9 
8,046.2 
8,728.0 
9,706.7 


5.473.2 
2,589.0 

643.9 
381.6 
491.1 
2 .267.4 
4,631.9 

2.433.7 

2.140.5 

2.196.2 

2.762.6 

2.618.8 
1,042.5 
1,080.9 

3.181.1 

6.258.6 

6.652.1 
6,274.5 


2.566.2 
1,583.9 

540.3 
92.7 

158.4 
1,283.8 

2.125.3 

827.5 
1 , 222.6 
1,327.0 
1,274.1 
1,383.0 

467.2 

399.1 

1.384.3 

2.397.4 
2,114.6. 
3,127*6 


Pr ^e r taken t at k off5r?° p ' ,r . valuo and common stocks 
arc taken at ottering price, other issues at par. 

Again the severe effects of the depression are indicated 

by the decline from over $7.6 billion of capital issues in 1930 to 
just about $1 billion in 1933. 

Corporate issues declined from some $5.5 billion in 1930 
to $381.6 million in 1933. Public utility issues declined from 
«.5 billion to $93 million in the same period. In the subsequent 
three years, issues lor capital purposes increased before dropping 
-VI n ly in 1017 . Corporate issues dropped again in 1938, but 
total and public utility issues were up in that year. In 1942 and 
1943 capital issues were severely restricted by the wartime economy. 
Beginning in 1944, capital issues increased in total in each year 
through 1947 as did public utility, capital financing. However, 
total corporate issues declined in 1947 from the level of 1946. 


/ 
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Money Ratos and Bond Yields 

Short-term interest rates and bond yields for the 
highest rated corporate bonds experienced a drastic decline 
during the 1930-1947 period. As reported by the United States 
Department of Commerce, interest rates on 4 to 6 months' prime 
commercial paper declined from 3.59% per annum in 1930 to 0.75% 
by 1935. These rates wer.t as low as 0.53% in 1941, and in the 
entire period from 1935 to 1946 were always below 1%. In 1947 
the rate moved up to 1.03%. 

Similarly, bank rates on short-term business loans 
declined from 4.9% in 1930 to a low of 2% in 1941. In 1946 
and 1947 the rate was 2.1%. From 1935 to 1947 the rate was 
always below 3% and usually closer to 2%. * 

Ninoty-day-time loans on the New York Stock Exchange 
declined from 2.94% in 1930 to 0.55% in 1935. The rate remained 
at 1% for the years 1937 through 1945 before moving up to 1.16% 
in 1946 and 1.38% in 1947. 

The yields on corporate bonds of the highest quality 
(rated Aaa by Moody's) ranged from 5.01% in the year 1932 to 
2.53% in 1946. Yields on lower medium grade corporate obliga¬ 
tions (rated Baa by Moody's) ranged from 9.30% in 1932 to 3.05% 
in 1946. bonds of an inferior grade (unrated) required an even 
higher rate of interest. In general, from 1932 to 1946 the 
trend in corporate bond yields was downward. 


> 








A 100 

Plaintiff's Exhibit 1 -b 
to the Affidavit of 

PUBLIC UTILITY INDUSTRY Wllliam A. Gill 

A. Early History of Electric 
—.Public Utility Industry 

The electric power industry began in 1879 with the first 
central station established in San Francisco to furnish power to 
its arc-lamp system, in that same year Thomas A. Edison invented 
the first commercially practical incandescent lamp and demonstrated 
a complete lighting system using the lamp. The development of a 
practical alternating current system by George Westinghouse in 1886 

permitted an electrical current to be economically transmitted over 
long distances. 

m 

\ 

Despite those inventions and discoveries'ithe electric 
utility industry in 1890 just barely existed, cities were so small 
and few as to require no special facilities for transportation, 
communication, heating or lighting. The street electric railway 

or "trolley" was in its infancy with the first line established in 
Richmond, Virginia in 1888. 

4 

However, in the decades that followed, the growth in the 
urban population became the force that brought the public utility 
business into being. Whereas the urban population in 1880 was just 

over 14 million,by 1930 the population in urban areas numbered 
almost 69 million. 


An indication of this growth is apparent from the data 
on the net production of electric energy by central stations and 
by ownership net forth below: 
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jjy.'/p pPODUCT IOT 1 OF KLECTIl IC_JjNVl<£yV 



Year 


1902 

1907 

1912 

1917 

1920 

1925 

1930 


Industrial 
Estah 1 i r.hmonts 


3,462 

8,259 

13,183 

17,991 

17,154 

23,215 

23,525 


E1 octric Utilitie s 
Publicly 
Owned 


Privately 
Own ed 

MilTTons^oT Kilowatt Hours 


196 

289 

537 

1,039 

1,689 

2,766 

5,003 


2,311 

5,573 

11,032 

24,399 

37,716 

58,685 

86,109 


Total 

Utility and 

Industrial 


5,969 
14,121 
24,752 
48,429 
56,559 
84 ,666 
114,637 


Sources: U.S. Department of Commerce; 

the United States. 


Historical Statistics of 


Many of the electric utility companies started out 
primarily as traction or railway companies with electric opera¬ 
tions secondary. By 1922, however, the gross revenues of central 
electric light and power stations exceeded the revenues of electric 
railways. The number of electric systems in the United States 
steadily increased up to 1917, when a decline set in. The decrease 
reflects a consolidation movement which began about this time and 
continued throughout the 1920's. while this movement took place 
through merger and lease, the leading means of consolidation was 
through the use of the holding company. 


D. Holding Companion 


From the consolidation of small operating companies 

the next step was to combine operating companies 
into larger ones, the next -rep w 

into holding company systems. 


An indication of the rapid growth of holding company 
systems in the electric power industry is the number of holding 
companies incorporated for various periods: 
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Prior to 1900 5 companies 

1900-1909 11 companies 

1910-1919 7 companies 

1920-1929 46 companies 

1930 2 companies 

The rapid growth of the holding company in the electric 
utility industry was due to several factors. The expansion of the 
industry up to 1930 required large amounts of capital funds es¬ 
pecially equity money. The holding company was especially effec¬ 
tive in supplying such relatively difficult-to-obtain funds. 

There were other advantages the holding company system 
brought to the operating companies such as the economies of 
large scale generation plants, savings due to group purchasing 
of good 3 and services for many operating companies, and'the lower 
cost of financing accruing to the larger enterpris^v * 

The unsound financial structures of many utility holding 
companies left them ill-prepared to weather the rigors of the de¬ 
pression. Between September 1; 1929 and April 16, 1936, a total 
of 53 holding companies with combined securities of a par value of 
$1.7 billion went into receivership or bankruptcy. The need for 

action wa demonstrated by the fall of the giant Xnsull system and 

% 

the Associated Gas and Electric Company. Thus, the Congress 
enacted the Public Utility Act (Whoeler-Rayburn Act) in 1935. 

C. Holding Company Act 

The Public Utility Act of 1935 consisted of two parts, 
Title I of the Act (known as the Public Utility Holding Company 
Act) gave the Securities and Exchange Commission (created in 1933 
to have jurisdiction over all securities sold in interstate 




-- 
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commerce) increased jurisdiction over public utility securities, 
and the power to simplify and integrate public utility holding 
companies. Title II extended the jurisdiction of the Federal 
Towel Commission over the intcrstiito transmission of electricit 

The heart of the Public Utility Holding Company Act 
(Title I) and the major corrective provision was contained in 
Section 11. This section provided for the physical disintegra¬ 
tion and financial simplification of holding company systems. 

In effect, holding company systems were limited to two tiers 
of holding companies. 

The Public Utility Holding Company Act was perhaps 
the most stringent corrective measure ever applied.to American 
business. The reorganization of a 14— billion—dol'lar industry 
was undoubtedly one of the greatest tasks ever attempted by an 
administrative agency. 


D. • Developments Under the Act 

Within a few months of the passage of the Act on 
August 26, 1935, over 50 lawsuits were brought challenging it 

I 

as unconstitutional. The constitutionality of the Act was 
upheld by a District Court in a suit filed by Electric Bond and 
Share Company, and an appeal was affirmed by the Supreme Court 
in March, 1938. Thereafter, practically all of the holding 
companies registered with the SEC as required. 

However, very little was being done voluntarily by the 
companies toward working out plans for integration and simplifica 
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tif . The SEC found it necessary to institute formal proceedings 
to administer the law. By June of 1940 law suits had been started 
against nine major utility systems owning 58% of the assets regis¬ 
tered under the Act. 

The Act was not specific as to how divestment and simpli¬ 
fication were to be accomplished in each case. This was only ac¬ 
complished on a case by case basis through the route of admin¬ 
istrative hearings. As a result of proceedings and findings of 
the SEC, litigation occurred which established basic principles 
having an important effect on all public utility investors. 

One such principle involved the treatment of junior 
security holders in a situation where full and immediate liquida¬ 
tion of a company would only be able to satisfy the claims of 
senior security holders but where, on a going-concern basis, 
there would be potential values for junior security holders. The 
Commission held that the process of compliance with the Act should 
not mature liquidation preferences to the exclusion of junior 
security holders, and allowed the latter to participate in the 
reorganization if this were fair and equitable. The courts upheld 
the SEC, declaring the rights of stockholders in a solvent company 
ordered to distribute assets among stockholders should be evaluated 

\<H 

on the basis of a going concern and not on the basis of a liquida¬ 
tion, because charter provisions became inoperative in the simplifi¬ 
cation under the Act. 

While some decisions of the Commission were being liti¬ 
gated, and the principles involved not resolved by the courts 
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until years later/ the investing public was cognizant of the efforts 

cf the Commission and the effect on the securities of holding com- 

**> * 

panics. 


Standard & Poor's Corporation in its May 5, 1944 
I ndustry Surveys - Utilities stated under the caption "Federal 
Regulation - Important:" 

"The most important federal regulatory body is the SEC, 
which has powers under Section 11 of the Holding Company 
Act that will probably result in ultimate liquidation of 
most interstate holding company systems and complete 
physical and corporate rearrangement of other systems. 

"Some progress has already been made along this line, but 
accomplishment of the entire integration program will be 
slow, because of the magnitude of the problems involved. 


"In general, it may bn concluded that SEC policies will 
be motivated by a desire to strengthen the position of 
the operating companies, if necessary, at the expense of 
holding company security holders." 





I 
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Plaintiff's Exhibit 3>C 
to the Affidavit of 
William A. Gill 


DESCRIPTION OF CITIES SERVICE COMPANY 


A. History and Nature of the Business 

i 

Cities Service Company was incorporated under the laws 
of Delaware in September, 1910 as a holding company to acquire 
the securities of electric light and power, natural and arti¬ 
ficial gas, steam heating, water, electric street and interurban 
railway and other public utility corporations. As of December 31, 
1935 the company owned directly, or indirectly, a controlling 
stock interest in more than 115 operating subsidiaries with 
operations in 39 states, Canada and foreign countries. 

# 

The public utility subsidiaries, numbering, over 75, 
Supplied light and power, gas and other services in 21 states 
and Canadian territories. Utility service was supplied to 
914,000 customers and more than 1,000 municipalities. 

The natural gas subsidiaries were engaged in the produc¬ 
tion, transportation, and distribution of natural gas, and operated 
principally in Kansas, Oklahoma, Missouri, Arkansas, Louisiana, 
Colorado, New York and Ontario, Canada. The company had a 26.6% 
interest in a 900 mile - 24 inch natural gas pipeline between 
Texas and Chicago which was completed in 1931. Peoples Gas Light 
& Coke Co. contracted to purchase the gas for distribution in 
Chicago. 
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The more than 30 petroleum subsidiaries wore engaged 

> 

in the production, transportation, refining and marketing of 
crude oil and its products. The more important producing proper¬ 
ties were located in Oklahoma, Kansas and Texas. The subsidiaries 
owned and operated 11 refineries and 1,700 miles of oil pipeline, 
nterests in other oil pipeline systems were held. 

Petroleum products were marketed through subsidiaries 
aid dealers in 9,750 communities in 39 states, Canada and foreign 
ccjntries, principally England and Argentina. 

B. Effect of Holding Company Act 
on Cities Service Company 

On July 3, 1941, the SEC instituted a Section 11(b)(1) 
.-oceeding with regard to Cities Service Company and all its 
ubsidiaries. After hearings the SEC issued its opinion and order 
on May 5, 1944. The order directed Cities Service to comply with 
Section 11(b)(1) by reducing the operations of its system to 
certain gas distribution properties located in the Mid-Continent 
section and certain gas production and transmission properties. 

The order provided, however, that the retention in the system of 
all of its nonutility holdings was not foreclosed if .pities Service 
should choose to comply with Section 11(b)(1) by disposing of its 
holdings in all utility holding companies. 

The company elected to retain its nonutility properties, 
and on October 12 , 1944 the SEC entered a .supplemental order pro¬ 
viding, in substance, that Cities Service might dispose of it3 

I 

• interests in utility properties in lieu of complying with the 


provisions of the earlier order. In its annual report for the 
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1945 th e SEC reported that Cities Service 
year ended June 30, 1 » 

. . interests in 32 subsidiaries since May 

had disposed of it- into inter- 

•?n 1946 annual SEC report disclose 

1944 The June 30, 194b annua 

iHtsidiaries had been disposed of, 

to the divesting of its interests.in Cities 
Company was under way. 

a of Mav 1944 also directed Arkansas Natural 
The order of May, i 

rii-ies Service, to 

. Corp a subsidiary holding company of 

Hina ils operations to the natural gas business and dispose 
its interests in its nonutility subsidiaries. 

on March 4. 1940 proceedings were instituted under 

Section ll.bHD with reference to the holding 

o£ Cities Service Power a Eight Company (Power a Eight, 

. rities Service Company* n 

holding com.any subsidiary ot title.. 

T . nhfc W<VJ ordered to dispose of its 
* 17 1943 Power fi> Light w . 

August 1 i - . ht . r Traction 

. e including Federal Light 
interest in 43 companies, including 

.1 d i t0 14 subsidiaries, and to con i 
Company (Feuora conducted by certain 

♦•ho electric utility business conducted y 
operations to the cl interest in 

• nhio Power fc Light disposed of its inter 
subsidiaries in Ohio. transf erred to the 

,. raf if; subsidiaries wtuen 

aU but five dissolution o£ Power a Eight, 

parent Cities Service upon cltioB service 

This was approved by the SEC on August . u 

under its plan o£ simplification of November. 

„euld divest itself of these five subsidiaries. * • 
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Pursuant to the SEC order of August 17, 1943, Federal 
Light, u Traction was required to confine its operations to the 
electric utility business conducted by subsidiaries in New Mexico 
and Colorado. On March 3, 1944 the Commission granted Federal 

option to retain its utility system either in New Mexico and 

* 

Colorado, or those in Arizona. Federal disposed of all subsid¬ 
iaries, except the four operating entirely in New Mexico, and 
merged these four into one company. Federal was liquidated in 
October, 1947. 

As of August 30, 1946, Cities Service Power & Light 
Company was dissolved and its remaining holdings were transferred 
to the parent company. These holdings consisted of: 

S 

The Ohio Public Service Company - 100% of the common stock 

The Toledo Edison Company - 98% of the common stock 

Federal Light & Traction Company - 64% of the common stock 

• 

Cities Service planned to dispose of its interests in 
the above utility companies. The principal holdings which the 


company planned to retain are set forth below: 





CITIES SER V TCE COM PANY 
PRINCIPAL HOLDINGS TO HE RETAINED 
NOVEMBER. 1946 
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Industry and Name 


Oil am. Wholesale Natural Gas: 
Empir, Gas and Fuel Company* 
Ci^es Service Gas Company 

Citios Seivice Oil Company 
(Delaware) 

Empire Pipeline Conpany 
Cities Service Oil Company 
Limited 

Richfield Oil Corporation 

Natural Gas Pipeline Company of 
America 

Texoma Natural Gas Company 

The Texas-Empjre Pipe Line 
Company 

Cities Service Oil Company 
(Pennsylvania) 

Cities Service Refining 
Corporation 

Arkansas Natural Gas Corporation 
Arkansas Fuel Oil Company 
Arkansas Pipeline Company 
Orange State Oil Company 

Real Estate: 

Sixty Wall Tower, Inc. 

Sixty Wall Street 


Utilit s: 

Pho 1 s Service Company 

Repi .Lie Light, Heat and 
Pt.*>r, Inc. 

Dominion Natural Gas Company 
Limited 


Activity 


Per Cent 
of Common 
Stock Owned 
% 


Holding company 
Natural gas producing and 
transportation 
Oil producing, refining 
and marketing 
Oil pipeline 

Oil marketing 
Oil producing, refining 
and marketing 

Natural gas Pipeline 
Natural gas producing and.' 
pipeline 

• * 

Oil pipeline 
Oil transportation and 
marketing 

Oil refining 

Holding company 

Oil producing and marketing 

Oil pipeline 

Oil marketing 


Own 70 Pine Street, N.Y. 
Own 60, 52 and 54 Wall 
Street, New York 


Natural gas distribution, 
Kansas City 

Natural gas production and 
distribution, New York 
Natural gas producing, 
transportation and 
marketing - Canada 


31.37 
2 8.56 
28.56 


100 

51.5 

100 

100 

100 * 


Noto: The tabl< door, not include all the companies in which Cities 

Service has an interest. 

Sources: Cities Service Company; November 20, 1946 Plan of Simplification. 



C. Roview of financial Condition 


a in 


At October 31, 1946 Cities Service (the parent compa: ) 
had current assets of $88,952,000 of which $85,756,000 was cas! 
This represented an increase of $39 million in cash and currci ; 
apsets in the 10 months since December 31, 1945. 

Net current assets were $74,122,000 at October 31, 

1946 (23.6% of total net assets) compared to $36,570,000 (11.3% 
of total net assets) 10 months earlier. 

Investments and advances totaled $236,887,000 at 
October 31, 1946 compared to $2,. ,286,000 at December 31, 1945. 
Securities were carried at cost or less and advances at cost. The 
decline reflects the divestment of the properties as required 

0 

under the SEC orders. These assets declined from 07.4% of total 

* » * 

net assets at the 1945 year end to 75.3% at October 31, 1946. 

Total net assets were $314,393,000 at the latest date 
compared to $3^3,060,000 at December 31, 1945. 

The investment consisted of $100,489,000 of long-term 
debt, $58,690,000 ofi preferred and preference stocks at stated 
values and $155,215,000 of common stock, surplus and reserves. 
Included in the reserves was $19,661,000 representing accrued and 
undeclared dividends on the preferred and preference stocks to 
December 3], 1937. The tot.nl arrearages on these issues at 
October 31, 1946 was $49,085,050. 

Certain significant changes in the financial condition 
of the company occurred during the 10-month period December 31, 
1945 through October 31, 1946 as sot forth below: 
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Additions: 

Increase in not current assets 
Decrease in long-term debt 


37.552 
35,000 

72.552 


Deductions: 

Decrease i.i investments and advances 
Decrease in other assets 


45,399 

820 

46,219 


Increase in stockholders' equity 26,,333 


Over the years 1935 to 1945 Cities Service balance 
sheets reflected assets, debt and capital stock as reflected 

below: 


CITIES SERVICE COMPANY 


R E VIEW OF SIGNIFICANT BALANC E SHEET ITEMS - 1935-45 


As At 

December 31 


Total 

Net 

Assets 


Net 

Current Long-Term 

Assets Debt 

In Thousands of Dollars-. 


Preferred 

and 

Preference 
*• Stocks 


1935 

1936 

1937 

1938 

1939 

1940 

1941 

1942 

1943 

1944 

1945 


600,749 

585,381 

564 ,944 

359,228 

341,094 

333,104 

329,014 

325,935 

323,370 

320*405 

323,060 


3,199 
6,476 
5,452 
26,677 
32,769 
33,176 
26,955 
28,031 
21,173 
25,822 
36,570 


194,827 

189,807 

190,824 

185,436 

180,352 

172,128 

163,726 

156,319 

148,975 

147,439 

135,488 


110,463 
107,749 
96,856 
82,488 
67,994 
59 ,000 
58,870 
58,775 
58,722 
58,692 
58,690 


1935 

1936 

1937 

1938 

1939 
19 ^ 0 

1941 

1942 

1943 
19 * 4 
1945 


Dilative to Total Net 

Assets 

% 

% 

% 

0.5 

32.4 

18.4 

1.1 

32.4 

18.4 

1.0 

33.8 

17.1 

7 . 4 

51.6 

23.0 

9.6 

52.9 

19.9 

10.0 

8.2 

51.7 

49.8 

17.7 

17.9 

8.6 

48.0 

18.0 

6.5 

46.1 

18.2 

7.9 

44.9 

17.9 

11.3 

41.9 

18.2 


Source: 


Moody 1 3 Manual of Investments 








The decrease in total net assets from $600,749,000 A 11J 
at the end of 1935 to $323,060,000 by December 31, 1945 reflects 
primarily the effect of the divestment program. Net current 
assets, after the 1935-37 period, increased to $33,176,000 or 
10% of total net assets by December 31, 1940 and after holding 
at from $21.1 million to $28 million in the next four year-end 
dates, rose to $36.6 million at December 31, 1945. 

While total net assets were declining by about 
$277,000,000 between the year end of 1935 and 1945, long term 
debt was reduced by $59,000,000 while the preferred and preference 
stocks (at stated values) declined by $52,000,000. 

D. Review of Operating Re sults ^ 

The parent company's income was primarily in the form of 

interest on the bonds and dividends on the stock of its subsidiary 

companies. Interest and dividends on other investments was also 

received. Its total gross income and the net income after taxes 

for the years 1935-46 are reflected below: 

CITIES SERVICE COMPANY 

(PARENT COMPANY ONLY) 

INCOME DATA - 1935-46 


Year 


Total 
Cross Income 


Net Income 
After Taxes 






1935 

1936 

1937 

1938 

1939 

1940 

1941 

1942 
19 4 3 

1944 

1945 

1946 


21,664 
20,716 
23,484 
18,046 
16.135 
18,222 ' 
16,769 
13,140 
15,019 
16,741 
18,045 
19,260 


5,856 

6,965 

9,616 

5,294 

4,224 

6 ,780 

4,900 

2,521 

4,662 

6,519 

6,742 

9,786 


Source: Moody's 


Manual of Investments* 




The company 


A 


consolidated income account reflected 
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the following items of gross and net operating revenues, net 
income after provision for federal income taxes and the time 
charges and preferred dividends earned: 


CITIES SERVICE COMPANY 
AND CONSOLIDATED SUBSIDIARIES 
INCOME DATA AND RATIOS - 1935-46 


Year 

Gross 

Operating 

Revenue 

Net 

Operating 

Revenue 

Net 

Income 

Times 
Overall 
Charges and 
Preferred 
Dividends 
•-Earned 


----In Thousands of Dollars- - - - 

\ . 4 Times 

\* 

19 3 5 

192,798 

38,231 

5,956 

0.93 

19 36 

193,594 

42,377 

6,965 

1.01 

1937 

241,256 

47,223 

9,616 

1.10 

1938 

215,337 

32,912 

5,815 

1.02 

1939 

220,370 

35,056 

6,589 

1.08 

1940 

238,690 

40,495 

9,928 

1.19 

1941 

260,947 

51,041 

14,284 

1.33 

1942 

255,622 

52,400 

16,114 

1.44 

1943 

273,403 

51,614 

17,559 

1.55 

1944 

331,384 1 

47,862 

17,875 

1.58 

1945 

358,482 

40,923 

15,061 

1.48 

1946 

333,175 

53,469 

27,253 

2.08 

Source: 

Moody's Manual 

of Investments. 



E. Capitalization 

At October 31, 1946, the funded debt and capital stock 
of Cities Service outstanding in the hands of the public were as 


follows: 







Long-Term Debt: 

5'i convertible gold debentures, due 1950 
51 gold debentures, duo 1990 
5% gold debentures, due 1963 
Refunding 5% gold debenture bonds, due 1966 
5% gold debentures, due 1969 
Total debt 

Preferred Preference Stocks: 

Preferred stock $6 cumulative, no par, 
560,600 shares, stated value $100. 
Preference BB stock $6 cumulative, no par, 
17,700 shares, stated value $100. 
Preference B stock $0.60 cumulative, no par, 
86,000 shares, stated value $10. 

Total preferred and preference stocks 
(at stated value) 

Common stock, $10 par value 3,702,000*shares 


The preferred stock $6 cumulative was preferred as to 
dividends over the two classes of preference stocks ^.and the common 
stock and the preference BB and preference B stocks ranking p a ri 
passu, were preferred as to divide ds over the common stock. 

On liquidation or dissolution whether voluntary or 
involuntary, the preferred stock was entitled to $103 per share 
plus unpaid accrued dividends before any distribution was made 
to other stockholders and the BB and B preference stocks were 
entitled to $100 per share and $10 per share respectively, plus 
unpaid accrued dividends, before any distribution could be made 
to the common stock. 

The preferred BB stock and B stock were subject to 
redemption, in whole or in part, at any time, by the payment 
of an amount equal to $112, $106 and $10.60 per share respec¬ 
tively, plus unpaid accumulated dividends. 

The preferred $6 cumulative stock was first issued 
in 1910 and the total shares authorized were 1,500,000, in¬ 
creased in 1919 from an original authorization of 1,000,000. 


$ 56,060,000 
1,770,000 
860,000 
$ 58,690,000 
$ 37,020,000 ' 
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$ 40,578,100 
25,840,500 
5,125,000 
9,618,700 
19,326,000 
$100,488,300 






A 116 

Vho stock had one vote per share. The initi.il cash dividend on 
this stock w.is paid January 1, 1911 and although payments were 
deferred in 1914 and 1916 and paid in scrip in 1921 and 1922 
all such arrearages were paid by the end of 1922. Cash dividends 
wete paid from 1922 to June, 1932 inclusive at the rate of $6 
per annum. No dividends were paid from June, 1932 through 1946 
with the exception of $3 per share payment in 1941. 

The $6 cumulative preference 13B stock had 600,000 shares 
authorized and paid its initial dividend on November 1, 1922. No 
dividends were paid from after June, 1932 through 1946. The stock 
had one vote per share. 

•‘■here were 4,000,000 shares of $0.60 cumulative prefer¬ 
ence B stocK authorized and the initial dividend was paid January 1, 
1920. Dividends after June, 1921 and through September, 1922 were 
paid in scrip. After redeeming the scrip in October, 1922 cash 
dividends were resumed and paid through June, 1932. No dividends 
were paid from that time through 1946. The stock had voting rights 
of one-uenth vote per share. 

4 

All these issues had been changed to no par stock on 
April 26, 1927. 

Except for their voting rights, the preferred stockholder 
had no protection regarding the issuance of new securities by the 
corporation. The total voting power of the preferred and prefer¬ 
ence issues amounted to 586,900 votes while the common stockholders 
had 1,851,000 votes. 





F . nodomption of Preferred and 
Preference ---- 
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. or the 0 arly 1930's had an effect on 
The depression of the e , 

. in 19 32 stopped paying 
__ Cities Service beginning m 
all businesses. Cine 


C ash dividends on its preferred and preference stocks. The 
prices of all securities declined severely and those of 
Cities Service were no exception. 


With the prices of its preferred and preference 
stocks at levels far below their stated values an opportunity 
existed for the company to purchase such shares on the open 
market. Such purchases would also have the effect of cancelling 

r ,irh shares as were reacquired, 
arrearages on such snares 


1(|1 , and 1937 , Cities Service acquired 
Between 1933 ana » 

r, n icq ^referred stock with total 

$22,864,300 in stated value of it P ' 

<96 383 100 for a cost of $8,307,100 or 
claims amounting to $26,383,1J 

only about 31.99 of the totdl claim. The bulk ,f these pur¬ 
chases were in the years 1933, 1933 and 1933 when 5 ,937,3 ^ 
of costs were incurred and $21,024,600 or the state 

acquired. This active acquisition program was continued threuq. 

. . fho cost of acquiring such shares 

1940. Through this period, t 

never exceeded 47% of the total claims. 


Cities Service began acquiring shares 

in 1932 Of the total cost of $4,312,700 in 
preference issues in 1932. 

the years 1932-33, $4,001,8.0 was incurred in 1932. None o 

the $6 preferred had been acquired in 1932, a year when cash 

Lh ^ P r icques were paid through 

dividends on the preferred and preference issues 


June. 






During the years from 1933 to 1944, the corporation ^ 
was able to acquire its preferred and preference shares at much 
less than their total claims. With one exception, the cost was 
always less than 50% in the years from 1933 to 1942. 

C ,. Market Prices and Trading Activity 

The preferred and preference issues were listed on 
the Boston Stock Exchange and were traded on the New York Curb 
Exchange. The annual range of high and low prices for these 
issues for the years 1935 through 1945 is set forth below: 


CITIES SERVICE COMPANY 
ANNUAL R ANGE OF MARKET PRICES - 1935-45 


Year 


1935 

1936 

1937 
19 38 

1939 

1940 

1941 

1942 

1943 

1944 

1945 


Source: Moody's Manual of Investments - Utilities. 


In the eight years from 1935 to 1942 inclusive none of the 
issues eve); traded at prices as high as the stated values of the 
shares. The preferred stock sold as low as $6 1/8 in 1935 or 
just a few cents above its annual dividend rate. 


$6 Preferred 


High 

Low 



T~ 

4 7 

1/4 

6 

1/8 

66 


41 

1/2 

60 


15 


53 

3/4 

21 

1/2 

66 


4 7 

1/2 

85 


49 


83 

1/2 

48 


55 


27 


98 

1/4 

51 

1/4 

139 

3/4 

92 

1/4 

145 

1/8 

117 


$6 Preference BB 


High 

$ 

Low 

T~ 

43 

6 

63 

40 

58 

13 

50 1/2 

20 

62 1/2 

37 

81 1/2 

45 

72 5/8 

48 

52 

28 1/2 

96 1/2 

48 

111 5/8 

85 1/2 

142 

110 3/4 


$0.60 Preference B 


High 

Lew 

"T* 

• 4 3/8 

5/8 

6 1/2 

3 3/4 

7/8 

1 1/2 

5 

2 

6 1/4 

3 7/8 

8 

4 1/2 

7 1/2 

2 1/4 

4 3/4 

2 1/2 

11 7/8 

4 3/4 

12 1/8 

8 3/4 

13 7/8 

11 




Tho market prices of the preferred and preference issues 
on a monthly basis for tho year 1946 and through May, 1947 are 
set forth in the following schedules 


CITIKS SERVICE COMPANY 
MONTHLY RANGE OF MARKET PRICES 
JANUARY, 1946 - MAY, 1947 


Y''ar and 
Month 


$6 Proforred 
High Low 

T" “T" 


$6 Preference BR 
High Low 

T” T" 


$0.60 Preference. P 
Hiqh - Low 

“$ T 


January 

152 

1/8 

144 


145 

140 

14 

5/8 

13 

7/8 

February 

15 5 


140 


145 

140 1/2 

14 

1/2 

13 

5/8 

March 

154 

3/4 

147 


142 

140 1/2 

14 

3/8 

13 

3/4 

April 

155 


148 

1/2 

145 

140 1/2 

14 

5/8 

14 


May 

157 


150 


150 

145 1/2 

15 


14 

1/2 

June 

161 

1/4 

153 

1/4 

155 

148 

15 

3/4 

14 

3/4 

July 

1 G6 


157 

3/8 

156 

150 

15 

1/4 

15 

1/4 

August 

164 

7/8 

151 


155 

143 

15 

1/4 

14 

1/2 

September 

150 

1/2 

125 


142 1/2 

116 

13 

3/4 

11 

7/8 

October 

146 


129 


130 

116 

12 

1/2 

11 


November 

156 


141 


156 

136 

15 

3/4 

13 

1/2 

December 

158 

1/2 

147 


156 

150 

15 

1/2 

15 

1/4 


1947 


January 

February 

March 

April 

May 


159 3/4 
177 

175 1/4 
173 3/4 
184 1/2 


153 3/4 
158 1/4 
167 3/4 
169 1/4 
167 3/4 


160 

170 

172 

170 

181 1/2 


155 3/4 
160 

166 1/4 

167 1/2 
169 


If 3/4 
17 1/4 

17 1/4 
17 ' ■ 

18 1/8 


15 1/2 

16 1/8 
16 1/2 
16 1/2 
16 1/2 


Scvrce: The Wall Street Journal, 





m February, !947 the market prices of these issues increased 
significantly as they did again in May. The daily prices of these 

Stochs in those two months showed the following pattern with regard to 
the $6 preferred issue: 


February 1 to 10 
February 11 to 20 
February 21 to 28 

May 1 to 20 
M«y 21 to 27 
May 28 
May 29 


High 

$ 

162 

177 

173 3/4 

175 

179 

182 1/4 
184 1/2 


Low 

$ 

158 1/4 
161 1/2 
169 3/4 

167 3/4 
169 1/2 
179 1/4 
183 1/8 


The number of shnroc • 

ares traded in the years 1943 to 1946> in _ 

c save, and for the five months to May 3i, !947 are presented below 

c other with the relationship of the trading activity to the shares 
o -standing: 


CITIES SERVICE COMPANY 
TRADING AC TIVITY - 1943-MAY. 194 7 



_ $ 6 Preferred 

$6 Preference hr 

$0.60 


Year 

Per Cent” 
Shares of Out- 
Traded standing 

-1 - -if*- 

Shares 

Traded 

Per Cent 
of Out¬ 
standing 
(b) 

Traded 

*roreroncc B 
Per Cent 
of Out¬ 
standing 

1943 

1944 

1945 

1946 

1947 (5 months) 

* -» 2,000 27.1 

148,045 26.4 

105,650 18.8 

112,150 20.0 

117,050 20.8 

# 

1,970 

3,640 

4,670 

2,390 

10,570 

% 

11.1 

20.6 

26.4 

13.5 

59.7 

* ' 

30,100 
28,900 
19,000. 
15,000 
20.,400 

(c; 

% 

35.0 

33.6 

22.1 

17.4 

23.7 


Notes 


“ S3 snzrsr- - »•=■ 
s KS S SS8 s= sfefe 


560,620 in 


Source: The Commercial 


and Financial Chronicle. 
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CITI :o C-AVICE CCMPAir*, : 

Plaintiff, : 

v. s 

uiJiv : t > states or AirsniCA, 

DcfcRflanC. : 


Civil Action, File I?3, 


cot.* r aikt 


X 


\ A 


The above n«uid Plaintiff Cor its Corsplaint hereby 
alleges nc Tollcuc: 

1, Thin iy c:i action arising under the Internal 
Aav* ite Lav.’s ,oi T the United States, of which this Court Iv.c 
Jurruliction pursuant to Title 33, United States Code, 
Section 1345(a)(1). 

2, Plaintiff io a corporation duly organized and 

erl<:tf.iv; under the laws of Delaware, and maintains its "fin 

eip 1 office at 60 V.’nll Ctroot, Hew York City, Hew York. 

3, Vila action 1j brought for an overpayment of 

Tee! ral income tart for tha taxable yearn ended December 31, 

195' and 1954 in the reapoctiva amounts of 0422,163.13, 
enC $5^9,033.49, or in tho alternative $1,225,091.0) rnd 
fl, 61,071.49, or aucli further awants ns may be legally 
refundable, together with statutory interest thereon. 







* 

At all tlr ».‘2 pet loot hereto, tUOnUte hft 1 

kcpt b ooko n*d filed its Fe.Vril ln o n _ i 

urnral income tax returns cn j 

the a: eru«l basic, utilising a calendar yo «r. ; 

5. Pl.tMiff cinoely ft lei le< con.olld.ted Federal • 

lRC04 '" *“ f ° r th « y« ended Deceob, , 31. m3 ! 

^ tQ ° ' " eptCr;ber 15 » 1954 wl th the District Director ! 
of In =rn«l revenue, lower Itahsttet. District, K« Ysrk . ! 

o. Ceid return as tiled disclosed , Federel Incoru, J 
C " X l ablHty ° f Which we. paid *. th . afora . j 

/.Ju.wr»r in the amounts and on tho dates as set • 


forth bolo*: 


of Payment 
Jf-irch 15, 1954 
wJune 15, 1954 
Ttoct.sbar 15, 1954 

Total 


Aynoont o f T.t- 

. "*"“*“*^* - **' Ml, ■ *., ^ * 

$10,7G5,6?.9 % 00 

\4 

10,706,679.30 
— ?4?.150.?n 

$21,075,513.20 


7. on Ilsreh 23. 1962 the Chen Comissioner of 
Inner ,nl Revenue nede the Collowlnn eddXtlocX n 3 »„ SO ent 

t.a nnl Interest thereon with respect to Plaintiff, 
yea* «»<Sed Paeetiber 31, 1933, 


0736,596.63 


_ T ntnrr.«tf 

$339,272.38 


niu additional asse-sminC was paid in full by 
Kelnclff on Kerch 23. 1962 to the District Director of 
Inter nal Kevenu*. th.nh.tten District, Hew York. 



" u m 

9. Under date of March 24, 1SG4, Plnir.tiff CJr.*Iy 
flloc! with tlie District Director of Internal Revenue, 
Unnhr.i.tan District, New York, a Clait: For Du fund (Fora CAT) 
for 1 3 texcblo year ended December 31, 1353, in tha amount 
of $159,201.10. 

10. Plaintiff to date liea had no formal notice of 
nrvy action taken by Defendant, either allowing or disallowing 
said ('.lain For Refund oz $139,^31.19* 

• 11. Innfranch as tx-r3 than cix months hava elapsed 

elxvce the filing of Sfli <2 Claim For Refund, Plaintiff btlv.^j 
Lhio action for ito taxable year ended Docembar 31, 1933 pur¬ 
suant t:o tha prt>visici«a of Section 6332(c)(1) the. Int'.-r.vl 

• * 

Rover* c c Coda of 1934* 

12. Plaintiff tixr.ely £ilri its conaolidntcd .ct.vrl 
iucou*:. tax return for tha taxable year end^d reco-rbci* •>'» 

• 1954 vndcr data off September 14, 1955 with tho Cistr.cr 
Clrector of Internal Revenue, Lower Manhattan District, Uv-t 

, York. 

13. Said return as filed disclosed n Trdecal 
Incot. Co* liability of $11,457,990.37. which w«. p»10 to 

■ tha a.oracoiil Dletriefi Director In the Mount, .or.d on t:w 

dates no cct forth belowJ 


r-ra c\~ P.iy -rrt 
Uarch 15, 1955 
June 15, 1955 


A -.viMt nf ^ 

$ 5 , 750 , 030.00 
5,730.hr), 3/. 

$ 11 , 500 , 090.00 


Total 





n 22Ij 

14. On or about October 13, 1955, Plaintiff re¬ 
ceived Iren the aforesaid District Director a refund of tax 
in the c'wount of $42,039.13 together with interest thereon of 
$733.72 with reepecc to Its taxable year ended Doceni^v 31. 

• t 

1954. 

15. On or about October 25, 1961, Plaintiff filed I 

t> ! 

with the District Director of Internal Revenue, Manhattan 

. I 

District, cn ciaonrfed consolidated Federal Income tax return 

• 

for ..to taxable year ended Poceober 31, 1954, which reflected 

' 

an additional to* due for bueh year in the amount of $75,085.30. 

I 

16. Plaintiff paid iiaid additional tax of $75,035.20 
on or about October 25, 1961, to the aforesaid District 
Director of Internal Revenue. 

17. On or about November 23, 1962, the then 

Cora is a loner of Internal Revenue icada the following; addition¬ 
al a.scasucnt of inconxe tax raid interest thereon with respect 

.1 

to Plsir.tiff *0 taxable year ended December 31, 1934: 


$ 723,271.95 


Intarort 

$ 361,335.15 


10. Cold additional assessment was paid in full 
by Plaintiff on or clout Pccenfccsr 3, 1962, to tha aforesaid 
District Director of Internal Revenue, Manhattan District, 


Mow Yor’x. 


19. Under date of March 24, 1964, Plolntiff 


timely filed with tho District Director of Internal Revenue, 


A jLti> 

( Manhattan District, n Claim For Refund (Form 843) for its 

h 

taxable year coded I>£'.couL'ar 31, 1954, in the amount of 
$200,085.69, 


( 

\ K 




■ \ 


20. Under datn of February 10, 1966, Plciiviitt'f 
tiu,. ly filed witu the District Director of Internal Revenue, 


Kanhateeu District, an Amended Claim For Refund (Fora* 643) 


for its taxable year ended December 31, 1954, iu the amount 
of (463,129.65. 

21, Cn or about October 25, 1966, Plaintiff re- 

I 

ctiv .'C from the District Director of Internal Revcnuo, 
Manhattan District, a refund of tax in tho amount of 
$59,>09.02, trossther with intercut thereon of $48,002. 5, 
with respect to its taxable year ended December 33 , 1954. 

22. Under date of November 17, 1966, Plaintiff 
received by certified t&ail from the District .Director of 

\A 

Inti v.al Revenue, ZisnHattan District., a Statutory .xotification 
of i m disallowance In full of itJ aforesaid Claim ici Refund 
It, l amount of $200,085.69, end /Vended Claim For Refund In 
the uaoui.t of $468,129.65, ms provided in Section 6532 of fcl:e 
Inti .-nai Revenue Code of 1954, and accordingly brings this 

4 

actv ja for its taxable year ended Pecoraber 31, 1954, pursuant 
to t e provisions of Section 7422 of the Internal Revenue 




Code of 1954 
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23. At all tiuos pertinenc hereto. Plaintiff has i 
been a registered holding company under the Public Utility 
Holding Company Act of 1935 (hereoftor referred to as tba 
"Act ’). 

2A. As ouch Plaintiff was required to file, end i 
did «.ile c:i Novaoiber 23, 1946, with the Securities rnd CKchangu 


Co on'scion (hereafter referred to cs the •'Cotmvisfdon") « 


?lazi ' ^ ur3Xifi:iC 50 ^ciou li(a; ji .ice. Tor rsa ileipli- 

..ca^oa )■ its :c,roor;ic» > true :ur-• 'her.t ar referr id *0 


the •’Plan*). 

25. Jo far as -.Tiiarial .ver»':o, a.iid Pl»,i >5 
acncad on -■s-^ruarv 20, 1947., jrovifed ■’or j . * 

Plamcirr or .->113,246,950 principal sr.sounc -jj its J7. P*o«sn- 

> 

turaa due 1977 ir. axchange for all its outscmding prefarrsd 
and preference capital stock. 

2S. Under late of April 24, 1947, an Order wig 
issued by tbs ComoiS 3 ior. to Plaintiff to co-jpiy vi;h the 
provisions or tne Plan as .mended, which Order recited the*" 
the issuance by Plaintiff of ico aforesaid 37. Debentures in 
exchange ror 3 ?. 1 Lee outstanding preferred and orefernr.ee 

3 toe a. va.'i necessary r appropriate to »f Jectua" ■» ' ,u e 
provisions of ecti i il<b) of the .;r. 

... . n .Lay 37, ..**7, the Plan bocarae op«r.jct 
pursuant -o in .rear or dntorceoent lapsed by .:a*a United 
dtataa ^istrroc Dour- for the Jittrict of Delaware. 




% 
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23. Cn My 23, 1947, Plaintiff, in accordance vith 
the Plan as amended, Itsued $113, 246,930 abrogate principal 
amount ot its 37, Sinking Fund Debentures cue 1977 in exchange 
for all it3 iaaued and outstanding preferred and preference 

share 3 , as of the effective date of the Plan, as set forth 
below: 


Class of 

' t 1 ' J* - K 

o deferred 
'• ’> ?r9f arsnc - y 


NUcner or 


3 SO, ICO 


7 )0 


Princin* ± :V , r?imt 

7e s-sn-jroa .Vgjratata Prime 

_-77 -bar ■» Vno n nc Fah-sr.tn r 


^ 1 ' -• •» 
•.■1-a. _w 


133.: 3 


•'.13,157,990.:; 


2 , 424 , 950 , 39 


.15 , “4 ' •* 


..'.e ■ny’-si.u.: Jai-.jdO faaru.? jf $6 Pvj... .irr-u 
-.lpj-tal 3 cock i'.ati been jriginaii/ nasuviu _>y Pl.iinci if , - 


' ll'lOli.'i - L. JQtJ , i *’ *1 « r, , .« . , 

.-*--er.a»_oa .or a::u iron art _ a & 

' n tarr mar i: at value at ins time if auch issuance 

$44/967,026.15. 

20. ’’’he aforesaid 17,730 shares .if $6 Preference 

iS -.ipitai JCK.i nae b*;en originally _33u«u nr Plains- -- 
various times in consideration tor cash and orooertier havin' 

,:n a «S r# S*ta fair market value it the time of such i33uar.ee ■; 
?1,048,131.35. 

31. The uiorcaaid 36,000 shares of 50 c Preference 
3 capital stock nad been originally iaaued by Plaintiff zz 
various times in consideration for cash and properties having 


Si 






i 
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an aggregate fair market value at the tine or such issuance of 
$749,439.95. 


32. The ’S?,regat i fair rwrkac value of Plaintiff's 
y aforesaid 560,600 shares of 66 Preferred capital stock, 17,700 
..hares of 56 reference S3 capital _tock, and 36,000 sh-;.re* of 
50-j; Preference 3 capital stock, exchanged for 3aid 37. Deoen- 
„ .’jru.-i pursuar.:: juid Pier., .as no uore than 334,439,315.53. 

3?, Turing the taxable year ended December 31, 

1953, Plaintiff retired $1,519,500.00 aggregate principal 
amount of its aforesaid 3^ debentures through purchases on 

| 

the open market of said Debentures for 3n aggregate purchase 
price or $1,393,357.39. 

34. During the taxable year -ended December Si, 

1954 Plaintiff retired $1,005,909.00 aggregate principal 
amount of its aforesaid 27. Debentures through purchases on the 

open market of 3aid Debentures for sn aggregate purchase price 
of $1,735,569.02. 

* * ■ » 

35. Ag the result of its retirement of $1,51?,520.CO 

aggregate principal amount or its aforesaid 37. Debenture a dur- 
ing the taxable year ended Decserfoer 31, 1353, Plaintiff sua- 

j! 

;• tained a loss in Cha amount of no less than $731,773.11, such 
loss being a deductible oxoense for said taxable year. 

!. • Vi 

*•' ' . ✓ • • • . , * „ . . . • ( 

<; 36. In the alternative, as the result of its re- 

;; : ; • -vy . . V . • . . . • • • .i 

•' tirenont of $1,519,500.00 aggregate principal amount of ita 

. < ' 1 • , •* * 4 . 

i: *’• ' ‘ • i 

aforesaid 37, Debentures during the taxable yanr ended Occem- 


V 






■r 
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I! ber 1953 * Plal3ttff sustained a lose in the amount of | 

| •“ 1683 Chan $2Si * 783 - 33 . bains a deductible «**J 

! said tenable year. I 

37» Zn deternirins pi i ee»_ j _. , , 

° * i .. .*a«ftval income: tar 

|i liability for the taxable year ended Eoccneer 31, 1953, the 

•.j, Cor ~' 3Jion « OS Internal Revenue errs.-.eoualy failed «- cllev 
jj Plaintiff any deduction for the aforesaid loss of 3731, 773 . 11 , 

!: ° r ’ iD thS al “ eraa tive, of $2S4,735.33, incurred upon the 
retires of 31,519,500.00 aggregate urincieal arount of it J ' 
aforesaid 3Z Debentures during said year. *; , *; 

I ; ' : 33 ' As tha result of its retirement of 31,305,900.00 

• '®* 3W * prlBei P al «*«* ° f aforesaid 37. Debentures dur- 

lns the t *“ ble 7*“ = ndad Eucerbor 31, 1954, Plaintiff Jas - ' 

rained a loss in the asount of r.o lass than $1,053,774.3j, *' 

j sucb loss bein'* n ra , ,, , . - 

® cecuc --*le exnonss ror said taxable y 3ar . 

-v. i.i tnc. ^itornoti-;, ->«j ,__ - .. 

. » I’d* 


s.reaent of >.01 e ^r--nr . „ - • 

- u > 3£ - .-.-acipru of it;. 


' T 


i). 2 * T o 1“ 


; Ur 31> 1934 * suotair.au a loos in the anounu 

i; ” la "* £ ‘ 1=n ,5S, such Isa. bein': • deductible expense 

I' ~ or sold taxable year. 

•i . * v • 1 * • , 

: ’ ' ’ 40 - 13 <!«t«rninlns Plaintiffs Federal ineexa ten 

: liability for the taxable year ended Docorher 31, 1354 , ts< 

J Cc^issioner of Internal Revenue failed to allov Plaintiff 
any deduction for the aforesaid loss of $1,053,774.99. or, in' 


? 






I 
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ij. * E t-^native, of $463,107.55, incurred upon the retire- j 

|j Mat of $1,305,9^0.00aggregate principal araouut of ita ' ■ ! 
i' aforasaid 3S. Debenture's during said year. -' . ‘ „j v* 

' 0 Al * TilC nctioT13 of the Coraaissionar of Internal ! 


j Ravenue enumerated in paragraphs 37 and 40, sunrn, Kar .. • ! 
erroneoua, illegal and without warrant in law. i 

jj, . . # • ' I 

j A2# ^ thc of the facts set forth in this i 

i Count, there is due and owing from Defendant to Plaintiff for 

j thQ taxablc yea?.;er.dsd December 31, 1953, the azount of ' 

** *♦ ^ ; % r*V, » • * ■ . ' j 

5 $422 > lo:) ’ 13 » or, in the alternative, $153,734.11, 3n d for | 

, the taxable year ended December 31, 1954, the amount of j 

| $569 > 038 .* 4 9» sr, in the alternative, $250,073.03, or srch 
| fUrthe *. a3 this 0»Wt say find dua and owing from I 

f Defendant t0 Plaiaiif * *** Parent * reon as provided by ; 

; law. r f . • ' . 

I - • • :h ■ • v •' •''' v .■ • j 

! , • . T : •: . •••■ • ' ■ ' • 

j li ■ ■■■ c 2\ i ■ ■ • • • : : - . ; I • 

■j ■ ■ % • ' Count_n- 

I .■ 43 ' Pontiff repeats, reiteratas and realleges ’ I 

] JNKa3r! * bs 1 ;hrou Sh 34, inclusive, of this Comlaint and 1 ' 

j * . ' 

; incorporates such paragraphs herein by this reference. 

7 ‘* ,l/ °* alut-.-aacive to the alio-*.;:.-3 

3 C _ *.« — 

-a ^ara^raphs 35 th-o*-*h 

i, -*» 3 ‘"3“a. Pla_.:- 

tixf Jill5 rrr> 'l - <• - _^^ ^ 

fc _ jal . a Debentures were is—.j 

^ j-h-joju at an 

legato discount of no less than $63,.33,302.35. said 

. " iSIOUnt biin$ over the U f, of said 

Debentures. : 


r 


/ 


/ 


. r : \ 
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45. By way of a further alternative, and as an 
alternative to the allegations set ^ OUT1 ^ ~» 2112^3.-’ 

Plaintiff alleges ita aforesaid 3*4 Debentures were issued at 
an aggregate discount of no less than $30,787,734.48, sain 

discount being ratably amortizable over the life of said 

• . • • '% • • 

• * * . 4 . • • . , 

• . * ».*.*, • * ' • * ■ • J 

Debentures. \ 

j- t ^ f - # 

‘ 46. As the result of the discount sustained by 

Plaintiff on the issuance of its 3% Debentures under the 

: J * • . ... 

alternative allegation set forth in p-x. -'graph 44, suor-, 

Plaintiff was entitled to a deduction for the amorcizat:. in . 

i * ■ . •. . •. 

1 thereof for the tenable years end-, d December 3"., +J53 arc 

j . ~ ** • 

: i 1954, a3 well as to a deduction f-r each of such years tor 

■ the urviraortizad nortion of said discount attrrbutanla to 

." • ' • • . 

Plaintiff’s retirements therein of $1,519,500.00 and 

r 

$1,305,300.00 aggregate principal amount of its 3,. Debenture: 

|i v _ 

'said deductions being no less than the amounts as set rcr-n 


below: 


Unsnortized Discount 

■» rati sn of Discount Attrihntablo to Intirraer. 


1953 


1 ni/. 


$ 1,537,239.46 
1.501,013.46 


$ 732,510.33 
234,302.11 


47. In determining Plniatir-’s i •sderal rut'..:::? 
ta:c liability for the tauabla veers taded 2 ace bvr 21, 1 
and 1954, the Cocnissicv.nr of Internal lie venue failed to 
allow any deductions for the mmunt3 set torth. rn para yj 


46. auora. 


>**• 
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43 . A 3 the result o£ the discount sustained 07 
, | plaintiff on the issuance of its 37. Debentures under the i 

' V-i alternative allegation set forth in paragraph *5. 2S£a> 


-'Q'i 


| plaintiff was entitled to a deduction for the amortisation . 
i thereof for the taxable years ended Cecocber 31, 13=3 end 
j XV54, as well as to a deduction for each of such years for 
j the unanortirad portion of said discount attributable to 
|j plaintiff's retirement therein of $1,513,500.00 and J 

1 $ 1 , 305 , 900.00 sssrcgaie principal aitount of its 2Z Dcoantu-as* 
! said deductions bates *» loss than tee anounts as sat forth 


j! below! 


Year 


| 1353 

5 1954 


Unanxjrtired Disc o'sr.. 

„ <* to Satir e^-.:-:~.s 

AT-Lortin.^tion or Discount r... - 


$ 691,122.50 

v , . i 

674,314.71 


$ 329,316.22 
375,073.97 


l 49 . in determining plaintiff's Federal incanc tan • 
\ ! liability for the taxable yearn ended Mate 31. «» « nd . 1 
V- 1 1954, the Cctnicsioner of Internal Sevenue failed to =!1« 

;j a ny deductions for the e-counts set forth in paragrapn 43, j 


t srrer.i. 


• 50. The actions of the Co-taissioner of Internal 

, j 1 r ..,1 /. O p-.-e-e were 

revenue s-.v.^ratod ir. para^-rapas 47 end -9, ’ 

-ill 03 *. - *.~.d'.tf-thoui war.a. t 

CI-WMVb/d'Jf ** ^ ^ . . | - 

. • * «* cts --t £.-~n -*• 

, r,i \a rC'lU n 

. --iiL <*. in' iron .'ez’cnutut to V.niu - 

Count, tnero iJ *- aa 

the tn.:.»hle yc-.r ended Dooorhor 31, 1353, the enount of 


( 




/ . 
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$1,225,£91.$9, or, In the alternative, $551,035.91, end -or 
|the taxable year ended December 31, 1954, the anount of 
$1,251,071.49, or, in the alternative, $566,942.59, or such 
■'further acouncs as this Court may find due and owing 

il i, . • . • . 

I Defendant to Plaintiff with interest thereon as provided by 

i; ' 

•jlaw. 

Ij • 52. Although repayment of the saia et^unts set 

jlforth in paragraphs 42 and 51, sturn, bos been demanded in 
lithe alternative, no part thereof has been credited, remittee, 
'[refunded or. rsp.lid to Plaintiff or to anyone on Plainiifr's 


j|account. . 

‘!| VTHEEEEOBE,- Plaintiff demands judgment againsw. 

'Defendant in iitber cf the alter-..-.ivo ..riaeipal ano-enr.a at 
set forth in paragraph 42, suora, or, in the alterative, in 
either of the elisraatlva principal aacnnss as tot forta on 
jjparagraph 51 , ran, or such fttrsSsar onount as this tears any 
find to be la-ally due and owing by Defendant to Plaintiff, 

1 together with interest thereon es provided by law. 


CF COUNSEL: 

Thoms s —• • 4 yr o 
John A. Cm'' 
Clark, Car* : 
120 Broadway 


Robert 2/. Casey 1 

120 Broadway 

New York, New York 1C005 1 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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CITIES SERVICE COMPANY, 


Plaintiff, j 


UNITED STATES OF AMERICA, 


Defendant. 


STATE OF NEW YORK ) 


) as.: 


COUNTY OF NEW YORK ) 


AFFIDAVIT 


67 Civ. 46*6 


WILLIAM H. BASSETT, being duly sworn, deposes 


and says: 


(1) That he has been in the employ of CITIES 


SERVICE COMPANY (hereinafter the Company) since 1955 and 
is presently employed as "Manager of the Stock Transfer 
Department" and "Assistant Secretary" of the Company, 
which titles and positions he has held since 1962. 

(2) That between the years 1957 and 1958 and 
between the years 1958 and 1962 he served the Company as 
Manager of the General Accounting Department, and as 
Manager of the Foreign Accounting Department, respectively. 

(3) That the Company has complete and available 
corporate records which record a detailed history of its 
capital structure. 

% 

(4) Tnat these corporate records set forth in 
complete detail data relating to the number of shares and 
respective issuance dates of it $6 Preferred, 60^ Preference 
B and $6 Preference BB Capital Stock and the consideration 
paid into the Company upon such issuance. 


/ 
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(5) That the corporate records of. the 
Company indicate that the $6 Cumulative Preferred Stock 
reacquired from 1932 to January 1, 1947 (date of issuance 
of 3% debenture), the par or stated value thereof, the 
cost of reacquisition, the excess of par or stated value 
over cost and accumulated dividends cancelled on shares 
reacquired is as set forth in Exhibit 4-A, which is 

attached hereto and made a part hereof. 

(6) That the corporate records of the 
Company indicate that the 60jd Cumulative Preference B 
Stock reacquired from 1932 to January 1, 1947 (date of 
issuance of 3% debenture), the par or stated value 
thereof, the cost of reacquisition, the excess of par or 
stated value over cost and accumulated dividends cancelled 
on shares reacquired is as set forth in Exhibit 4-B, which 
is attached hereto and made a part hereof. 

(7) That the corporate records of the Company 

indicate that the $6 Cumulative Preference BB Stock 
reacquired from 1932 to January 1, 1947 (date of issuance 
of 3% debenture), the par or stated value thereof, the 
cost of reacquisition, the excess of par or stated value 
over cost and accumulated dividends cancelled on shares 
reacquired is as set forth in Exhibit 4-C, which is 


attached hereto and made a part hereof* 

Dated: January 27, 1970 

New York, New York __ 


"Subscribed to and sworn to 
before me on this 27th day 
of January 1970." 


Timothy r oiiimn. a 
notajv ... • • v#a 


ac 

ar 


Notary Public (umm.tt.wn 






SERVICE COMPANY 


$6.00 Cumulative 
(Date of Issuanc 
Cost of Reacquis 
Accumulated Divi 


Accumulated Dividends 
icelled on Shares Acqu 
12/31/37 1/1/38-12/3 


cess of Par 
Stated Value 
over Cost 


Par Or 

Stated Value 

Reacquired 


12/31/37 


CITIES SERVICE COMPANY 


60* Cumulative Preference B Stoc,= Beacquire^ £-»» . 

(Date of issuance of 3% .°! b ^J s ^ par or Stated Value Over Cost and 
A^-nSLtefDiiideids'Cancelled on Shares Reacquired. 



Par Or 

Stated Value 
ppaccuired 

Cost of 

Reacquisitions 

Excess of Par 
Or Stated Value 
Over Cost 

acouired 

jar • 1928 

$ 770,000.00 

$ 700,000.00 

$ 70,000.00 

1932 

1,350,541.22 

1,185,519.06 

165,022.16 

1933 

16,130.00 

2,277.14 

13,852.86 

1934 

17,380.00 

3,525.25 

13,854.75 ' 

1935 

79,500.00 

18,009.75 

61,490.25 

1936 

108,000.00 

64,222.50 

43,777.50 

1937 

90,000.00 

40,955.00 

49,045.00 

Co 12/31/37 

2,431,551.22 

2,014,508.70 

417,042.52 

1938 

112 ,000.00 

49,675.50 

62,324.50 

1939 

217,400.00 

115,124.50 

102,275.50 

1940 

99,050.78 

67,489.56 

31,561.22 


1 Q42 


in . 000.00 


A.Q2 7 50 


.072.50 


• 

Accumulated Dividends 
Cancelled on Shares Acquired 
To 12/31/37 1/1/38-12/31/46 


104,498.35 

37,520.00 

l 

72,829.00 

33,181.75 

3.350.0) 


5,325.00 
21,900.00 
15,361.00 
300. 00 














CITIES SERVICE COMPANY 


$6.00 Cumulative Preference /^“^^quiredj rom stated°Value there- 
194'/ (Date of Issuance of Excess of Par or Stated Value Over 

Cos^and" Accumulated^ Dividends ta-nceiled on Shares Reacquired. 


p.e acquired 

[year 193? 


1933 

1934 

1935 

1936 
" 1937 

To 12/31/37 

1938 

1939 

1940 
1 1942 


Par Or 

Stated Value 

Reacquired 

$3,338,728.88 

94,912.75 

131,900.00 

164,000.00 

149,100.00 

104,000.00 

3,982,641.63 

200 , 000.00 

191,600.00 

157,741.12 

10 , 000.00 


Cost of 

Re acquisitions 

$2,816,298.42 

9,605.30 

22,157.75 

26,067.70 

80,235.25 

43,870.00 

2,998,234.42 

84,503.05 

100,942.90 

101,503.47 

4,747.25 


Excess of Par 
Or Stated Value 
Over Cost 

$ 522,430.46 

85,307.45 

109,742.25 

137,932.30 

68,864.75 

60,130.00 

984,407.21 

115,496.95 

90,657.10 

56,237.65 

5,252.75 


Accumulated Dividends. 
Cancelled on Shares Acquire. 


219,991.00 


67,000.00 

8,720.00 

64,186.00 

19,125.00 

52,829.50 

23,629.00 

3,350.00 

3 ,000.00 

$407,356.50 $54,474.00 


$4,541,982.75 


$3,289,931.09 


$1,252,051.66 


$54,474.00 
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iimited states DisTiacT court 
SOU J‘T.IUR.1 } 3 :r.STRICT OP IXFS1 YORK 

CITIES SERVICE COMPANY# 

plaintiff, 

-against’ 

UNITED STATUS OR AMERICA, 

Defendant. 


-x 


67 Civ. 4605 


/. % i Q(/ - 



3 


A P P 


P -> . . 

T, h A A EC K s ^xsTRICr/c^ . 


f i l r o ( fr' 


' /y 

Robert J. Cas«y» I n* i<n n 

Attorney for plaintiff •,» '°}/. / n/|5/ 

345 Par’: Avenue ; \ $ U ■’ / V « 

Mew York, !J.Y. 10022 • 

Thomas E. Tyre, Ecq. , 

John A. Craig, Esc;. 

John K. Ancholi.3, Eaq. 

Casev, Tyro, YJallaco & Banner.uu.i 

345 park Avonuo 

No*./ York, N.Y. 10022 

James VT. Robinson, Esq. 

pruc-iuff, Farrell, Sullivan & nryaa 

60 Wall Street 

t.v-v; York. N.Y. 10005 


JC 


Of Counsel. 

Robert M. Moirgonthau, Esq. 

United States Attorney for the Southern 
District of Now York 
Attorney for Defendant 

By 3rinn J. Gallagher, Assistant United 
States Attorney 
United States Courthouse 
New York, N.Y. 1000/ 

t\ 
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MANSFIELD, D.J. 

In thin action brought pursuant to 26 U.R.C. §7422 
and 29 U.f.C. §1346 (a) for the. refund of taxes paid during the 
taxable years 3.53 and 1964, defendant United States has moved 
tor r.unwary judgment. plaintiff counters that there arc funda¬ 
mental unresolved issues of fact requiring denial of the motion, 
and argues in the alternative that if summary judgment is to be* 
granted, it must be granted in plaintiff's favor. For reasons 
discussed in detail below, \/o deny both motions but conclude 
pursuant to Rule 65(c) and (u) that no genuine issues exist as 
to plaintiff's claim except as indicated. 

The action arises out of plaintiff's issuance in 1947 
of ^115, 2 . >, 950 in 3>S thirty-year sinhing fund debentures in 
exchange for its then outstanding preferred and preference stock, 
Plaintiff contends that the debentures wore issued for a 
consideration amounting to less than their face value. More 
specifically it. claims that its preferred and preference shares 
received in exchange were worth substantially less than the fact 
amount of the debentures. 

In J953 and 1954 plaintiff repurchased certain of the 
do*>oneuros, it contends that these purchases resulted in losses 

to it which wore deductible pursuant to §165(a) of the Internal 

1 

Revenue Code. Furthermore, on the theory that the debentures 


-2- 
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v/cro iuntied at a discount in 1947 it claims the right to deduct 
annually an amortized percentage of the discount over the life? 


of the debentures pursuant to Internal Revenue Regulation §1.01-12 

the relevant portion of which provides: 

"... If bonds are issued by a corporation at a 
discount, tho net amount of such discount in 
deductible and should be prorated or amortized 
over the life of the bonds, if tlic corporation 
purchases any of such bonds at a price in excess 
or tho issuing price plus any amount of discount 
already deducted, the excess of the purchase price 
over tnc issuing price plus any amount of discount 
already deducted (or over the face value minus tiny 
amount of discount not yet deducted) is a deductible 
expense for the taxable year...." 2 

Defendant contends that tho consideration received by 
plaintiff upon issuance of tho debentures was exactly equal to 

j 

their face amount, and that since defendant received "equal fir 
equal" no los3 was sustained. Furthermore, defendant argues 


that even if there was a differential between tho face amount 
of the debentures and the consideration received, it would not • 
amount to a deductible "discount" within the meaning of tho 
above-quoted regulation. 

Backgr ound 

In late January, 1941, plaintiff cities Service became 
a registered holding company under the Public Utility Holding 
Company Act of 1939, thereby subjecting itself to special 
regulation by the Securities end Exchange Commission. Pursuant 
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to that Act and to various orders incited by the 8HC, Cities 
Service vas required to divest itself of certain of its public 
utility interests and to undertake a snimplifiention of its 
corporate and capital structures. 

Accordingly, on November 20, 1946, Cities Service 
presented a "Plan pursuant to Section 11(e) of public Utility 
Holding Company Act of 1936 for simplification of corporate 
structure" to its shareholders and to the SEC. At the time of 
the submission of this original plan Cities Service had outstand¬ 
ing, in addition to slightly over 100 million dollars S.n debenture 
and about 37 million dollars par value of common stock, throe 
classes of no par voting cumulative preferred and preference 
stock whose stated value aggregated about 5C.7 million dollars. 

The dividends on these three classes of preferred stock had been 
passed for 14 years, and the arrearages totalled approximately 
49.7 million dollars. The plan submitted provided for prompt 
cash redemption of the outstanding debentures, and for the 
exchange of the preferred and preference stocks for an issue of 
3 % fifty-year sinking fund debentures in an amount equal to the 
stated value of the preferred and preference chares plus 
accumulated and unpaid dividends, or approximately 10C.4 million 
dollars. The plan further provided that approval of the exchange 
by the holder:', of 60,’i of the preferred shares would bo required 
before the plan would become effective. 


- 4 - 
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Beginning in December, 1045, and continuing for some 
months thereafter, the sue conducted hearings on the fairness of 
the plan. On the opening day of the hearings objections to the 
plan were raised by various preferred shareholders. They pointed 
out that while debenture holders, upon retirement of their 
securities, were being given their full call price in cash, the 
preferreds were to receive only the liquidation value of their 
shares, ano even that in the form of securities which could not 
be expected to sell at par under prevailing market conditions. 
Cities Service's earnings, they argued, had long been and would 
continue to be sufficient to pay dividends on the preferred if 
the management would only forego its established policy of using 
all surplus earnings to retire debt. Under the circumstances, 
they contended. Cities Service should pay the full call price 
of the preferred shares ns well as that of the outstanding 
debentures to bo retired, it was also suggested that the interest 
rate on the debentures to be issued in exchange for the preferred 

* St ° c5: bo raiGed to 3 1/256. presumably to increase the chances 
that the debentures could be sold at par. 

On February 14, 1947, after extensive testimony by 
Cities service executives, engineers and investment bankers as 
to the fairness of the proposed plan, and shortly before a 
preferred shareholders' committee was to proceed with its opposing 
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proof. Cities Service amended .its plan to meet the objections o... 
the preferred shareholders. The amended plan reduced the maturity 
of the 3 % debentures from-fifty to thirty years, awarded the 
preferred stockholders debentures in a principal amount equal to 
the call premium on their shares plus their stated value and 
dividend arrearages, dispensed with the necessity of stockholder 
approval of the exchange, and restricted the rights of Cities 
Service to declare common stock dividends and to incur new debt 
during the life of the debenture issue. 

The preferred shareholders thereupon wxthdx'ev/ their 
objections to the amended plan. On April 24, 194/, the amcnucc! 
plan was approved by the SEC. Three days later the United States 
District court for the District of Delaware signed an order- 


enforcing the plan, which thus became effective on May 27, 1947. 

At the time the plan became effective. Cities Service- 
had outstanding three separate classes of preferred and preference 
stocks (1) preferred stock, (2) preference B stock, and (3) 
preference BB stock. 

The preferred class consisted of 560,600 shares of 
$6.00 cumulative preferred stock carrying an annual dividend of 
$6.00 and callable at plaintiff’s option at any time at a price 
of $112.00 per share ($100.00 stated value plus $12.00 call 
premium) plus accumulated and unpaid dividends. As of May 21 , 
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1947, each share of preferred was carrying $34.50 in accumulated 

and unpaid dividends. The redemption price fox* each alia re of 

px'cfcrx'cd was thus $195.50 and the total redemption price fox* the 

« 

550,GOO shares outstanding was $130,157,900. j 

I 

The preference D class consisted of 06,000 chares ofJ 
60^ cumulative no par stock carrying an annual dividend of GO;-' 
and callable at plaintiff's option at a price of $10.60 ($10.00 
stated value plus GOtf call premium) plus accumulated and unpaid 
dividends. As of May 27, 1947, each share of preference B stock 
vac carrying $0.75 in accumulated but unpaid dividends. The 
redemption price for each sh ore of preference B was thus $19.3: 

and the total redemption price for the 05,000 shares outstanding 

* 

was $1,654,100. i 

The preference BB class consisted of 17,700 shares o:: 
$6.00 cumulative no par shares carrying an annual dividend of 
$6.00 and callable at plaintiff's option at a price of $105.00 
($100.00 stated value plus $6.00 call premium) plus accumulated 
and unpaid dividends. As of May 27, 1947, each chare of 
preference BB stock was carrying $37.50 in accumulated and unpaid 
dividends. The redemption price for each share of preference BB 
van thus $193.50 and the total redemption price fox* the 17,700 
shares outstanding van $3,424,950. 

On Miy 20, 1947, plaintiff issued its thirty—year 3;1 
sinking fund debentures in the aggregate amount of $115,245,950 
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in exchange for nil its outstanding preferred, preference D end 
preference B13 shares, nil rights appertaining thereto, and nil , 
dividend arrearages thereon. Each share of each class thus 
received precisely its call price in face amount of the nc'i | 
debentures in the exchange. By the terms of the indenture 
plaintiff was required to retire at least $1,500,000 in principal 
amount of debentures annually. Accordingly, during the taxable 


year 1953 it repurchased $1,519,500.00 face amount of debenture:- 
at an aggregate coat o« $1,390,357.39, and during the taxable 
year 195/1 purchased $1,005,900.00 face amount o£ debentures at 

an aggregate cost of $1,70G,569.02. 

Two other figures whose relevance will become apooron 

further on in this discussion arc worthy of mention. Pluint.-i.fr 
Cities Service contends, and for purposes of this motion the 
United States is willing to concede, that the three classes of 
preferred and preference shares under discussion were originally 
issued by the plaintiff at various times in consideration for 
cash and properties having an aggregate fair market value at the 
time of issuance of no more than $45, 323,846.00. Similarly the 
plaintiff contends, and defendant provisionally concedes for 
purposes of its motion, that at the time of the exchange in 1947 
the aggregate fair market value of the preferred and preference 
shares was $CS,313,500.00. 


- 0 - 
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PinIn tif f' s Theo r ies o f Reco very' 

plaintiff advances tv;o theories in support of its 
claim to a tax deduction arising from its repurchase of debentures 
in 1953 and 1354. Eoth theories r.rc based on plaintiff's conten¬ 
tion that it paid more to redeem the debentures than it received 
in exchange for them upon issuance in 1947. What it received — 
the issue price of the debentures — plaintiff contends, vns 
either the fair market value of the preferred and preference 
shares surrendered upon the 1947 exchange ($35,313,600.00) , or 
the fair market value of the cash and properties originally paid 
in upon issuance of those shares 5.n prior years ($45,323,945.00). 
The first theory holds simply that a deductible loss was realised 
upon repurchase of debentures at a price higher than the price 
realised upon their issuance. The second theory, based on 
Reg. §1.61-12, holds that the issuance of the debentures at less 
than face in 1947 gave rise to bond "discount" within the meaning 
of that Regulation, entitling plaintiff to prorate or amortise 
the discount over the life of the bonds and to deduct both the 
amortisation thereof for the taxable years in question and the 
unnmorti.-.cd portion of the discount attributable to the debentures 
retired in those yoni's. Each theory produces two figures for the 
proposed deduction, depending on whic.i of the two measures of the 
issue price of the debentures in 1947 is employed. Uco Complaint 


‘j *[35-39, 44-40. 
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Defendant's answer to both theories is tl.o arena: the 
debentures were in fact issued at face value. lienee no discount 
arose from the erehnr.ee. end sines the consideration received for 
the debentures equalled their face value, no loss was sustained 
when plaintiff repurchased them at loss than face in 1953 and 
1954. Defendant also contends that even if the debentures wore 
issued at less than face, the differential is not deductible 


discount. 


Discuss ion 


Throe distinct questions arc presented on this motion. 
Pijentj vjns the consideration received by Cities Service in 
exchange for the debentures issued in 1947 less than the face or 
principal amount of tlio debentures? Second: If so, does the 
difference give rise to a deductible loss or. in the alternative, 
to an amortisable discount within the purview of Reg. §1.61-12? 
Third: How is the difference, if any, to be measured? 

V/as t he c o nside ra tio n Receive d Less thnn_tho 
Face h -vaunt of_t he D ebent ures ? 

At the outset we arc confronted with the fact time the 
face amount of the debentures issued in 1947 — $115,245,950 — 
was identical with the cash amount that plaintiff would have been 
required to pay to the preference and preferred shareholders if 
it had chosen to redeem their shares. If it had redeemed the 
shares, the aggregate amounts paid out in cash would have been an 


follows: 
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Stated value $ 50,690,000 

Accrued undeclared cumulative 

dividends 49,671,950 

Redemption premium 6,805,0 00 

Redemption cull price $115,246,950 

Seizing upon this identity of figures defendant contends 
that what really happened during the course of the hearings 
before the SUC was that plaintiff redeemed the preferred and 
preference shares, paying the full call price for them, albeit 
in the form of debentures rather than cash. According to defend¬ 
ant the issuance of the debentures and plaintiff's receipt of 
stock constituted the cancellation of concrete obligations 
totalling $115,246,950, and plaintiff's only real, alternative 
v/ould have been to issue debentures on the market and then redeem 
the preferred and preference shares by paying the full call price 

in cash to their holders. Instead plaintiff chose, in defendant's 

• ! 

view, to pay off the shareholders in debt paper. 

There are fatal flaws in defendant's position. In the 
first place, debentures are frequently not worth their face value 
in cash, particularly where the interest yield (here only 3%) 
compares unfavorably with the current market, in which event they 
can only be issued for a consideration loss than their face value. 
Indeed plaintiff has offered abundant proof tl\at here the actual 
value of the shares received in exchange for the debentures was 


\ 
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substantially la*, than the redemption cull price, and d,Cendant 
has ottered no contrary proof. For instance, the aggregate ^ 
cloning market price of the chares on the day before the exchange 
vac $ 104 ,827,<50. An expert appraisal of the chares, adjusted j 
to eliminate the effects of the impending exchange, concludes 
that their inherent fair market value on Kay 27, 1047, was 
$85,313,000. Moreover, plaintiff, upon original i.,,uanco o j 
shares, received an aggregate of only $40,323,845 as against tip 
much higher redemption call price. Lastly, between the ti. 
the amended Ulan was proposed (after which investors could and 
would value the cities Service preferred and preference stocks 
with reference to the securities for which they were soon to bj. 
exchanged) and the date of the exchange, plaintiff's preferred 
shares never sold at more than 91* of the face amount of the 
debentures they represented. On the date of their issue, furtjier 
moro, the debentures closed at 91 7/8, their high for the day.)on 
did not get above 93 for over two months. Thus all proof before 
us indicates that the shares were worth less than the face amount 

of the debentures issued. 

Secondly, it in clear that the 1947 exchange did not 
constitute a redemption. Under the terms of plaintiff's charter 
a redemption would occur only if plaintiff voluntarily and 
unilaterally retired its shares by payment of the agreed-upon 
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redemption call price in cash to the shareholders, in which 
event the latter had no alternative but to accept the cash 


rouuuucion 


:ion call price. (Ear's L;:. D, Section Fourtn, r A 7 ). I.o 


: or>]i \;a» paid. Instead, plaintiff, v/ith the Side's approval. 


exchanged debentures which according to their terms would n 
redeemable in cash for thirty year a. The preferred and pro 
shareholders' rights upon liquidation did not mature by rca 
the operation of Section 11 of the public Utility Holding Act. 
Furthermore, it was not necessary for the provisions of the 
charter to be followed in a plan of simplification pursuant to 
Section 11 of the public Utility Holding Company Act. ln_ro 
ft lee t rie b ond A Sha re Co., 73 F. Supp. 426, 446 (S.D.1I.Y. 154. ># • 

I 

The SEC had the power to authorivo plaintiff, in its nimplii ie »tio 
of its financial structure pursuant to the SEC's order, to ndo*»t 
a plan for retirement of the preferred and preference shares 
which would not amount to a redemption, in re Ele_c trie_Ho:icL.f>, 
Sh are co., nimra. For instance, the SEC could even have authorise 

plaintiff to make a cash purchase of the outstanding shares in 

4 

the open market at lens than the redemption call price. 

In fact the amended plan did not conform to the 
specific redemption provision of plaintiff's charter. An the 
SEC observed in its Findings and Opinion on the plan, retirement 
of securities pursuant to a plan of simplification under Section 


» 

ot be 
for one* 
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of the Public Utility Holding Company Act is not voluntary 153 

Furthermore the shareholders were not required at plaintiff's 

# j 

option to accept the plan, as would have been the case if their 


shares had been redeemed for cash pursuant to the charter. Sireo 


plaintiff 01 fared debentures rather than cash, the stockholders. 


exercised their right to oppose the plan and in fact the plan win 
consummated only after hard bargaining and a modification of tl><p 
original offer resulted in their withdrawing their initial 
objections. 

This view of the transaction was confirmed by the SEC 
v.hich, in its Findings and Opinion on the amended plan of ' 
simplification, concluded that cities Service's financial struct re 
made it "extremely unlikely that cities could presently undertake 

5 

to redeem or refinance its preferred stock." Furthermore the 
SEC stated plainly that the equivalence o^ call price and face 
amount of the debentures issued should not be interpreted to mean 
that a redemption had taken place: 

It is well established that in measuring the 
claims which preferred stockholders surrender 
in a Section 11(e) plan such as this, their 
rights in liquidation are not considered to have 
matured by operation of Section 11; and considera¬ 
tion mu.t be given to all of the rights and 
limitations attaching to the preferred stocks, 
with primary emphasis upon immediately operative 
right3 such as rights in respect of earnings and 
divuloiuls as against inchoate rights such as 
rights in liquidation. (Citations omitted]" 

(Dcf's Ex. C at 22 ). 




Finally, in a footnote to its observation that if 
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the. now dolacnturcs should be colled in the future the then 

holders would at that tii"o receive an .amount cqva? to* the 

redemption call price of the shares, the Commission stated: 

"This result Joes not mean that we consider 
. that the claims of the preferred and preference 
stockholders are being retired at their respective 
call prices, nor that they are entitled as a matter 
of law to the call price as such. It is well 
established that a retirement of sonic., securities 
pursuant to the impact of Section 11 is not a 
voluntary retirement so as to bring into play 
the redemption provisions of the charter or 
indenture. [Citations omitted]" (Def's Ex. G 
at 25 n.35) . 

Nor did the SEC's determination that the plan was 

fair and equitable to all parties and that the debentures wore 

the "equitable equivalent" of the rights surrendered imply that 

the debentures were worth their face value at the time of 

issuance, it merely meant that their discounted value was 

approximately equal to the value of the properties received in 

exchange. This was later recognised by the district court in 

discussing the argument that under the amended plan the redemption 

premium was being paid: 

"The argument that the premium is being paid 
must bo based on the assumption that these 3 % 
debentures are the equivalent of money. This 
is an assumption which I refuse to make. Even 
conceding that the debentures arc superior in 
quality to the old preferred stock, it is still 
not certain that they are of grade to sell on a 
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money basin and even if they Mere, what the 
rate would have tc be to support a price o 
100." ( in re _citic.s Ser^.jieJ?^rj2 : lQll» 71 

F. Supp. 1003, TO 05 *(D. Del. 1047)) 
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Thun 1*0 dint-riot court anticipated Judge (now duntioo) W«'» 
Inter observation In wnnnnii T.enn Co. v ■ CppcJ-V-i-— 

39 (2d Cir. 1962), that "surely a promise today to pay $190,000 
in ten yearn is not presently worth $150,000 either in property 

or cash." (30G F.2d at 44). 

Admittedly the decision to issue debentures in an 

aggregate face amount equal to the redemption call price of the 
preferred shares presented a superficial identity that lends 
support to defendant's position. The history of the parties' 
negotiations and of the proceedings before the SSC. however, 
confirm that the identity in face amounts represented nothing 
more than a plausible trading objective used by shareholders who 
objected to the original plan. Since holders of the existing 0% 
Convertible Debentures were under the plan to be paid the full- 
call price of their bonds in cash, it was natural for the 
preferred shareholders to demand debentures equal to the call 
price of their shares. However, it was anticipated that the 3* 
debentures to be issued would probably be worth., m current 
market terms, significantly less than their race value. 
Apparently recognising this the shareholders also sought an 
increased interest rate on the new debentures and more favorable 
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terms in the indenture. See Dcf's Ex. E at 7-3, 12, 1144-^J. 

The totality of those circumstances robs defendant*3 contention 

i 

(that the exchange amounted to a redemption) of its force. j 

I 

In further support of its contention defendant points 
to the fact that the plan as originally proposed contained a 
condition that 60^ of the affected shareholders must approve th 
exchange before it could become effective, and that this condition 
\vas later deleted, thus making it possible to effectuate the 
change without shareholders' approval, just as a redemption cox’Ld 
bo carried out under the terms of the corporate charter. (Def*3 
Main Brief at 6; Dcf's Ex. D Section "Fourth" Par. 7). The simple 
answer is that shareholder approval was not required for consum¬ 
mation of any exchange authorised by the SEC, including the 
exchange contemplated in the original plan. Furthermore, 
plaintiff's president in his testimony before the SEC Hearing 
Examiner explained that the original provision requiring chareg 
holder approval was motivated by management's feeling that it had 
an obligation not to try to push the plan through without share¬ 
holder backing. (Dcf's Ex. E at 51). Removal of the provision 
was largely a response to shareholders' objections to expenditures 
for solicitation of stockholders' assents. (See Dcf's Ex. E at 
13, 1122-23, 1144). 

In conclusion wo view the 1947 issuance of debentures 
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ns an exchange and not a redemption. It va.^. a tran. ■' ^ 157 

whereby shareholders (whose dividends and preferential rights, 
had long been "of little practical moment to them" 7 ) became 
creditors owning long term debentures instead of stock. However 
one chooses to measure the consideration they gave up, there j.s 
every indication that it was substantially less than the face 
amount of the debentures they received, 
is t he Difference Ded uctible? 

If plaintiff had in 1947 issued its debentures for 

cash amounting to less than the face amount of the debentures, 
it would, upon redeeming some of the debentures, have been 
entitled to deduct the excess paid out over the cash received an 
a loss under §165(a) of the 1954 Code and treat the entire 
difference as an amortizable discount under nog. §1.61-12(c). 
pqv orinci v. Union pacific_R a £., 293 U.S. 232 (1934). Defendant 
further concedes that if plaintiff "had issued bonds at a 
discount and realized a net amount sufficient to purchase the 
securities in the market the difference between the face amount 
of the debentures and the realization would have been properly 
treated as discount" (Dor's Memorandum at 31). 

Similarly if plaintiff had issued the debentures in 
exchange for property worth loss than the face amount of the. 
debentures, it is settled in this circuit that the difference 
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could be treated in the same fashion, linns a u hen s Co. v.fl 25 Q 
C omm i ssioner , 300 F.2d 39 (2d Cir. 1952) (Marshall, C.J.); 

i 

American Smelting Redlining Co. v. Un ited Stater; , 130 F. 2d 003 

I 

(3d Cir. 1942). The difference between the face amount of the 
bonds issued for property and the market value of the property 
acquired is treated as discount for the reason that it represents 

I 

the cost of the money that would otherwise have to be borrowed I 


in order to make a cash purchase of the property received in 
exchange. Nassau L ens C o. v. Commissi o ner , sup ra. 


Defendant argues strenuously that in addition to 
establishing that the property acquired is worth less than the 
face amount of bonds issued for it, the taxpayer cannot treat i]hc 


difference as a discount unless it also sustains the burden of . 
proving that the difference is traceable to market demand for c 
higher effective interest rate than the stated yield of the borjds, 


While nothing in Reg. §1.61-.l2(c) either requires or implies such 


a limitation, there is unquestionably judicial support for the 
proposition. See, c.g., San Jo aouin bight f t Power Coro, v . 
McL a ughlin , 65 l ;, .2d 677 (9th Cir. 1933); D odge B rot hers v. U nited 
States , 110 F.2d 95 (4th Cir. 1941); Ame rica n Smelting f< Re f inin g 
Co. v. Unit e d States , 130 F.2d C03 (3d Cir. 1942); Montana Power 
Co . v. Un ited Stat es. 232 F.2d 541 (3d Cir. 1955) (dictum); 
Atchison, T onek a Ft S a ni..» Fe R y . v . U nit ed S tates . 69-2 U.S .T.C. 
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50740 (D.c. Kans. 1000) (semble). There is also support for 
the contrary proposition. See, o.g., Baltimore steam P..J ** 
££r_)UJ h lj . - to<l State s, 100 F. Supp. 347 (Ct. cl. 1950); Itoborts r, 
£^mt,_Inc._y^_co™dssioner, 307 F.2d 745 (7th cir. 1962) , 

corn, V. c,.,.-. U-S-T c _ 

59409 (E.D. Va. 1067); Missouri Pac ific R.R. u. United «h> „. 

Nos. 142-67 & 95-68 (ct. cl. June 12. 1970). See also Fas),ion 
^t-lnc^ionHiss^er, 21 t.c. 600 (1954) (whore, however, 
the commissioner apparently conceded the point at issue here, 
and the discussion concerns income rather than loss deductions). 

Hit),out attempting a detailed analysis of the above- 
cited decisions or suggesting that a crystallised rule can be 
distilled from them as to precisely when a difference in con¬ 
sideration may or may not be treated as a discount, v;e are 
convinced that the conflict between the decisions is more apparent 
than real. The general conclusion that we draw is that where a 
true loss has been sustained by the taxpayer's issuance of 
obligations payable at their face value at some future date, 
the debt-discount concept, which is at best a more or loss 
arbitrary creation, will not bo construed in a technical manner 
to bar the taxpayer from deducting the loss as discount. In 
short the difference between the face amount of a bond (which 
the issuer agrees to pay upon maturity) and the lesser 
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consideration received upon its issuance "i.- normaJ.ly considered" 
a discount in the absence of circumstances indicating that the 


difference was net intended as a discount, dec Eri e Ir.ckawr.i.nn 
R.R. v. U nited States , 422 F.2d 425, 427-28 (Ct. Cl. 1970). 

In this ease we face an additional problem in that the 
property acquired by plaintiff in exchange for issuance of .its 


debentures consisted of plaintiff's own preferred shares and the 


hope of the holders of such shares that the plaintiff might at 

some future time pay them the amount of the accrued but undeclared 

C 

and unpaid cumulative dividends... This raises the question of 
whether such a reduction or change in a taxpayer's own capital 


structure nay be treated as riving rise: to loss or discount. 

Where obligations are issued for cash or other property in an 
amount less than face, the existence of a loss or discount is 
readily ascertainable by reference to the fair market value of 
the property acquired. Where a taxpayer, however, acquires at a 
discount (in ex.change for new bonds or debentures) obligations 
for which it received consideration equal to the full face amount 
upon original issuance, it is in effect issuing a new discounted 
obligation in place of an old one. llo loss has been suffered by 
the taxpayer because at one time it has received the full face 
amount of the originally issued obligation. For this reason a 
deduction of the difference between the fair market value of the 
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outstanding obligations and the face amount of the new ones has 
sometimes been denied. 

nos. 142-07 £< 05-53 (Ct. Cl. Juno 12, 1570) ; K£i« J.4b >_Ji-* h--JL • 
united States , 422 F.2d 425 (Ct. Cl. 1970). Such a transaction 
is treated as an '‘exchange of equals" in which The corporation 
has not obligated itself to pay out any more than it has received." 

Missouri paci fiji. SSSSSSj Slip Op. at 5. 
Therefore the face value of the old obligations "at the time of 
their issuance is the true valuation of the securities aaJs*-£!L 
plaintiff is concerned ." (Id. at 6; emphasis in original). Thus 
even though the fair market value of the taxpayer's own obligations 
may be less than the face amount of the new debentures being used 
to retire them, the difference will not be treated as a deductible 
loss or discount if the plaintiff originally received consideration 
equal to the face amount of the obligations being replaced. 

liven assuming the applicability oj. the abo/e principle-, 
to the present case, however, the record discloses the existence 
Of deductible discount. The preferred and preference shares were 
originally issued in exchange for cash and property amounting to 


§45,323,045. Even if there is added to this figure dm .>u n o,. 

9 


$49,071,950 for accrued undeclared cumulative dividend.., the 
resulting total of $94,995,795 in substantially below the face 
amount of the debentures issued, i.c., $115,245,950. 
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Defendant: nevertheless argues that plointifr s:.o ■ 
not be permitted to deduct, any part of the difference bc.tv.v ' 
face amount of the debentures, on the one hand, and any Ion' 
value attributed to the preferred and preference shares roe 
on the other, for the reason that the result would be to al. 
non-deductible expenditures to be converted into deductible r 
by the simple expedient of issuing debt obligations instead 
paying cash. Under defendant's view, by issuing debentures 
plaintiff extinguished matured obligations in satisfaction 
which it would otherwise have paid cash, in which case it c-. 
not have derived any deductions from the transaction. Plav 
position is that the debentures were merely a substitute fo\ 
cash, and that the dobcnturcs-for-stock arrangement, as th. 
equivalent of a cash version of the same transaction, slioult 


entail similar tax consequences. 

The fallacy in defendant's approach, however, lies 
its assumption that the 1S-17 transaction was a redemption in 
which plaintiff was using debentures instead of cash to rede 
matured obligations that would total $115,2/10,950 if a cash 
redemption had been worked. 7*.s wo have already pointed out, 
however, the exchange was not a redemption and the cash pay. 
analogy therefore loses its force, since the transaction ar 
to a conversion of preferred stock and hopes for eventual p 
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of accrucfl accumulated dividends Into creditors 1 cl»x..s. there 

is no reason to treat the issuance o£ debentures ns a direct . 

- r-t ^ „,n nriro tbnV. VOUlrt bo 
payoff of each of the elements or the e. 

payable if there had been a redemption. I- ohort if cash had j 
been paid pursuant to the redemption provisions of the charter/, 
there would not have been any deductible discount. But cash was 
not paid, and there was no redemption. Debentures were issued U 
. face value in excess of the consideration received for then,. 

giving rise to deductible discount. 

At the time when the preferred and preference shares, 

were originally issued. Cities Service received certain ca..h 
properties and assumed certain conditional obligations, i.e. 

<„ not to pay any dividends out of earnings or surplus to common 
stockholders as long as there were accrued but unpaid cumulative 
dividends on the preferred; ( ? .) to pay stated value plus accrued 
and unpaid dividends to preferred shareholders upon any 
liquidation, dissolution or winding up, vhctlin. volu 
involuntary, before any payment to the common stoch; and (3) to 
pay the stated call price, including premium, plus unpaid 
dividends, to preferred stockholders upon any call for redemption, 
By 1947, 14 years of dividends on the preferred shares had been 
passed, precluding any dividends from being paid to the common 
until the accrued cumulative dividends were declared and paid. 
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However, plaintiff was not obligated to purchase its own 
ownership (i.c., its preferred and preference shares) and its 
obligation to pay dividends to such holders was at most contingent 
on the existence of earnings and whether the management in good 
faith determined that the earnings should not he used for more / 
essential corporate purposes. Certainly plaintiff had the 
absolute right not to redeem its preferred and preference shares. 

The effect of the 1947 exchange vras a radical change 
in plaintiff's debt obligations, in lieu of a conditional 
obligation to pay dividends on the preferred and preference shares, 
depending upon earnings and the management's good faith exercise 
of its discretionary powers, plaintiff now became firmly and 
unconditionally obligated to pay the face amount of the now 
debentures plus 3% interest annually on the unpaid balance. Hvcn 
assuming argu e ndo a prior obligation to pay dividend arrearages, 
the maximum amount of tho accrued dividends was $49,571,950, as 
against debentures in the face amount of $115,245,950. Viewed 
in this light, plaintiff indeed suffered a loss when in 1953 
and 1954 it paid more to retire certain of the debentures than it 
had received for them. It is also clear that to allow plaintiff 
to deduct this loss is not to allow it to convert nor -deductible 
expenditures into deductible expenditures by the simple expedient 
of paying in bonds rather than in cash. The "expedient" in 
Question, if it can be so called, involved far more than the 
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substitution of currencies urged by the defendant. It involved 
the assumption of enlarged and unconditional' obligations by 

14 - v/iiir-h deductible loscea have been 
the plaintiff, as a result of which ocuucci 

realized. 

HOW in the Lo m prjginicount to.bg. Potornlnca? 

Reduced to simplest terms the deductible loss or 
discount is the "difference between What is given up and what 
is received" by the taxpayer. 

States, nos. 142-67 6 05-C8 (Ct. Cl. M70) Slip Op. at 10. In 
calculating that difference in the present case no disagreement 
exists as to the face amount of the new debentures or the amounts 
paid by plaintiff to repurchase some of them. It is dually 
clear that for present purposes the minim,™ amount which plointif 
may ascribe to the preference and preferred shares acquired by 
it is the original consideration received when the shares were 
issued, i.e., $45.323,045. 10 Furthermore, for the reasons we 
have already indicated, oven if the sorbet value of the shares 
at the time of the exchange had declined below their original 
issue price, plaintiff would bo precluded from claiming the 
decline in value ns a loss because, having received the cost 
price upon issuance of tho shares, it had not actually suffered 
a loss to tho extent of tho rn.arV.et decline. EricJ^nwnnna 
p n e Halted States . 422 F.2d 425 (Ct. Cl. 1970). 
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Thus the original cost of the preferred and preference 
shares represents a floor, or minimum value, for determining 
plaintiff's loss or discount, hcl^prinexpaxly tne 

Court of Claims' recent decisions in Eri c Lackawanna and 


Pacifl c, supra , plaintiff contends that the original issue or 
cost price of the shares should also represent the ceiling, vrit.h 


this we disagree. 

Although a taxpayer, upon issuance of bonds in exchange 
for its shares, nay not claim a loss baaed upon a decline in 
the market price of the shares below the price realised by it 
upon their original issuance, Erie Lackawan na, s upra ; M issou ri 
Paci fic , s upra , it does not follow that the shares or obligation • 
cannot turn out to have a greater value to the taxpayer than 
their original issue price. In the present case, for instance, 
even though the accrued and unpaid accumulated dividends did 
not constitute a firm obligation for which the plaintiff had 
received any consideration, the preferred and preference share¬ 
holders could use the dividend provisions of the charter to 
preclude plaintiff's management from paying any dividends on the 
common and to restrict the uses to which plaintiff's earnings 


could be put. Furthermore, it is possible that circumstances 

might arise where they could force the management to declare and 

11 

pay part or all of the accrued dividends. 
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Thus# where a taxpayer receives its own shares in 

v fnr ir .e. unncc of its debentures, the value of "what is 

exchange for xo-uancc 

received" for purposes of determining the deductible loss or ' 
discount ,,n y be higher (though not lower, than the original iss^e 
price of the shares. The actual value to the taxpayer can be ; 
determined only after consideration of all relevant data. inclu<ing 
the market value of the shares, the financial condition of the 
taxpayer at the time of the exchange, its profits Prospects, 
and expert opinion. Although the market price would be relevant, 
especially since it might reflect the public's opinion as to 
shareholders' prospects for participating in future corporate 
distributions, it would net be conclusive. Furthermore, marketj 
prices for the period immediately prior to the exchange might in 
the present ease be disco-stable for the reason that from the 
date when the details of the amended plan become public investors 


may have assessed the shares in terms of the debentures f. r which 
they would soon be exchanged. The market price of the chares 
may also he vulnerable on the ground that it represented trading 
in a limited number of shares, whereas the exchange was concerned 
with the retirement of the entire issue of preferred and . 
preference stock, nevertheless we believe that after considera¬ 
tion of such relevant facto's as may be offered, including 
market price, it should be possible to arrive at a figure 
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representing the value ho plaintiff of the shares in question. 

See, e.g., Atchoscm , Topeka F< Santa Fc R.R. v. Unite d Staton , 

69-2 U.S.V.C. ‘19740 (D. K..ns. 1959). 

Af f 1 r mat j yo DerTr nsos 

In its answer defendant contends that this court irs 

without jurisdiction of certain of plaintiff's refund claims 

3 2 

under .25 U.S.C. §7422 because of plaintiff's failure to file * 
such claims with the Internal Revenue Service before instituting 
suit. More specifically, defendant urges that plaintiff has 
never filed (1) a loss-based claim for the taxable year 1952 
under any measure oj. vu.l uo; (2) a loss-based claim for the year 
1954 on the original consideration measure; (3) a discount-based 
claim for either year for the unnmortised portion of the discount 
attributable to debentures retired in those years; (4) a discount- 
based claim for either year under either the original connideratio 
or adjusted market value measures of value. It is not contested 
that plaintiff did file discount-based refund claims for both 
years under a market price measure of value, or that the 1954- 
claim v/as later amended to add a loss-based claim employing the 
original consideration measure of value. 

While refund claimants are not entitled to rely at the 
trial stage upon theories of law or versions of the facts which 
they did not assert in their original claims for refunds, Pelham 
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Ilall Co. v. Car ney, 111 F.2d 944 (lot Cir. 1040) ; UonpurM 

Corpora t ion v , Un ited State s, 138 F. 2d 745, 750 (3d Cir.), 

cert. d oniud, 342 U.S. C34 (1051); 10 Mortens, haw of Federal 

incomo Taxation §53.17, not every variation between the origin-. 1 

claim and the complaint in a civil suit thereon is fatal to 
* 

recovery. An thin Circuit has stated: > 

"Uc thin?: that [the 1939 Code's equivalent of 
§7422] go[es] no further than to require the 
taxpayer to set forth facts sufficient to enable 
the Commissioner of Internal Revenue to make an 
intelligent administrative review of the claim." 

Scov.il .l. Man ufa ctu ring Co. v._Fi t-'.' on t rie?:, 215 F. 2d 557, 505 

(2d Cir. 1954). See also 10 Mortens, Lav; of Federal Income 

Taxation §53.21. 

Uc think that the instant case comes v/ell within the 
immaterial variance category. Without reaching the question of 
whether plaintiff's original refund claims could be held 
sufficient to support every one of its theories and proposed 
measures of recovery in this suit, it is clear that its discount- 
based claims under a market price measure of the value of the 
preferred and preference shares received wore more than adequate 
to apprise defendant of both the theory and measure of recovery 
on which we have proceeded in this opinion. 

Conclusion 

Although defendant has accepted plaintiff's calculation] 
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an to the original issue and adjusted market prices of the 
preferred and preference shares for purposes of our ruling on its 
motion for summary judgment, it has expressly reserved the right, 
in opposing plaintiff's similar motion, to challenge these figures 
and to exercise its rights under Rule 56(f), F.R.C.P., to cross- 
examine or depose the exports upon whom plaintiff relies. Upon 
plaintiff's motion for summary judgment an issue of fact is 
therefore raised ns to the amount of the dollar value to plaintiff 
of the preferred and preference shares surrendered in exchange 
for defendant's issuance of its debentures in 1947. 

Plaintiff's motion for summary judgment is therefore 
denied. Pursuant to Rules 55(c), (d), hov/evor, we conclude that 
the sole material fact actually controverted is the value to 
plaintiff of the preferred and preference shares received by it 
upon issuance of its debentures and that no genuine issue is 
presented as to all other material facts, which shall bo deemed 
established. Accordingly a trial will bo conducted as to the 
remaining issue, and once the value of the shares received has 
thus been determined, any refunds due plaintiff will be 
determined by simple mathematical computation. 

Defendant's motion is denied in all respects. 

Settle order on notice. . 




Dated: July ?3, 1970. 
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F O n T F 0 T E n 

1. "G ene ral. R.ulq. —There shall be allowed ns a 

deduction any loss sustained during the taxable 
year .and not compensated tor by insurance or 
otherwise." \ 

i 

2. Regulation §1.61-12 in, in all pertinent respects, substan¬ 
tially identical to its predecessor under the 1939 Code. 

3 . in rn ITow Eng land Pu blic Service Co ., 73 F. Supp. 452, 45'j 
(DT Mo. 1947)7 J~n re Unite d bi ght S- Powe r jCo., 22 S.J5.C. 

704, 715-17 (19-6). 

4. SEC Reg. §250.42 (CCI1 Fed. See. L. Rep., Vol. 3, 537,522); 
adopted in Release Mo. 35-6, Oct. 9, 1935, and amended in, 
Release No. 35-G31S, Dee. 27, 1945 (10 F.R. 15-412), provi os 
that 

"No registered holding company or subsidiary 
thereof shall acquire, retire or redeem any 
security of which it is the issuer (or which 
it has assumed or guaranteed) except pursuant 
to a declaration notifying the Commission of i 

the proposed transaction, which has become 
effective in accordance with the procedure 
specified in §250.23 [535,655], and pursuant 
to the order >f. the Commission with respect 
to such dccl.iration under the applicable pro¬ 
visions of the Act." 

I 

Certain exceptions and provisos follow, none of which arc 
applicable to the transaction before us. The "procedure 
specified in §250.23" is purely technical, and presents 
no obstacle to SEC approval of a cash deal with preferred 
shareholders. 

5. Defa Ex. G at p.24. 

6. Although the terms used in the amended plan would not be 
controlling, it is significant that the parties and the SEC 
described the issuance of debentures as an "e xchange ," as 
distinguished from the retirement of the Convertible 
Debentures, which '.'as properly described its a "redemption, " 
or call and cash payment in accordance with their terms. 

(Def'o Ex. G, p.7). 


-i- 






7. 

G. 


9 . 

10 , 


11 , 

12 . 
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no 


Iief's F.x. G at p.23. 


A cumulative d.iviOend provision merely barn tbe management 
from paying dividends on common stock until the accumulated 
dividends me paid to the prefixed. It does not, however, 
constitute the preferred stockholder a creditor or claimant 
for the accumulated undeclared dividends, unless the 
dividends have been withheld in bad faith. 11 W. Fletcher, 
Cyclopedia of Corporations *15325; 12 id. ‘J5451 and cases 
there cited. 


See note G, supra . 


It should be noted that the defendant has reserved the 
right to contest this figure. See page 31, infra. 


See note G, supra . 

Section 7422(a) provides as.follows: 


"IT o 3u it_prior t o Fi l ing Claim , for 
Refund.—llo suit or proceeding shall be 
maintained in any court for the recovery 
of any internal revenue tax alleged to have 
been erroneously or illegally assessed or 
collected, or of any penalty claimed to 
have been collected without authority, or 
of any sum alleged to have been excessive 
or in any manner wrongfully collected, until 
a claim for refund or credit has been duly 
filed with the Secretary or his delegate, 
according to the provisions of lav; in that 
regard, and the regulations of the Secretary 
or his delegate established in pursuance 
thereof." 
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1T T S FURTHER ordered, adjudged AND DECREED that, 
pursuant to E.R. Civ. P. 56(d), the value of those shares 
to plaintiff shall Le no less than $45,323,046, the value 
of the consideration originally received for their issuance; 

and 

IT I.'J ITHTMER ORDERED, ADJUDGED AND DECREED tlj.it, 
upon resolution of said sole training factual issue between 
the parties, the u:»t of any deductible loss or discount 
will be de*. e:~:n*.! by r.alhor.a*. :c.»! calculation. 


Dated: New V'j\, New Yer* 

, (>i.v • •• 7 

0ct«*bcr 


» V » • • • 

i •!(. / -- 

raj:-. « k"h. A&::aTEiD ? 

t r. 11 •- 1 States D.'O.t r.Lcl Judge 
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N -tgainat- 

URITLD STATES OP AMERICA, 
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APPEA k/b.CLS : 


67 Civ. 460C 


ROBERT J. CASEY, LSQ. 

Attorney for Plaintiff 
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iibU York, how York 10022 

uncHAS c. tyre, :-:so. 
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CASEY, TYRE, WALLACE 6 j.vJHEiV-UU. Z3QS. 

345 Par); Avenue 
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This ia a second notion by defendant for a aunrary 
Judjnunt in its favor. Ted. R. Civ. P. 5© The ration ^ust 


be denied. 
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mo Action is for refund of lncoae taxes paid by 
plaintiff for too two years ending respectively on Decoder 31. 
1953 and Deconbar 31, 1954. 26 U.S.C. 5 7422 jurisdiction la 

assarted, and appears to oxl.t, under 28 U.S.C. S X34C(a)(1). 

Plaintiff in 1947 issuod thirty year 3t debentures in 
exchange for shares of its own 86 preferred stock, $6 preference 
B3 stock, and 60* preference 3 stock. Dy toe terra of toe 
indenture, plaintiff was reguirod to retire annually 51,500,000 

principal amount of debenture*. 

in 1953 and in 1954, plaintiff purchased In toe open 

narket, and retired, in excess of 51,500,000 principal accent of 
debenturese 

Plaintiff asserts toat when toe debentures were issued 
in 1947 it received loes in value for then than their face 
(principal) amount. 

Starting from this assertion, plaintiff t-»cn aa3 t^o 
alvemctivo theories to support tho present claim for inco.ao tax 

refund; 

first that plaintiff paid soro in the open market 

for the debenture* retired in 1».»3 ana . tnis 

h!5 received for thoa on issuance in 1947 and t..at U»ia 
difference is a loss” deductible under 2* U.S.C. a 

165 (a); or 

. #.!,,» dobenturoa vere issued in 1347 at a 

discoint toel^t of w“ch to deductible, prerated over 
too 30 year life ot too debentures, under .roas. Keg. 

s 1.61-12 (c) ( 3 ) . 

Defendant novad for summary jud^ant and the rratter 
was heard by Jud';c r'a-wfield on rebruary 13, 1373. 
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On July 24, 1370, Judge Hons field filed a careful opinion, 
since reported at 316 F.Supp. 61. This opinion sets out the 
factual and legal background, which will not bo repeated here. 

The motion of defendant for summary judgment was in all 

respects denied. 

Judgo Mansfield further found that plaintiff was entitled 
to summary judgoant as to all issues of law and as to all issues 
of material fact, except one: “tho value to plaintiff of the 
preferred and preference shares received by it upon issuance of 

its debentures'*. 316 F.Supp. at 74. 

An order wao-diroctod to bo settled on notice. 

It appears that defendant submitted a proposed order 
on October 16, 1970 containing a statement under 23 U.S.C. 

$ 1232(b) to permit an interlocutory appeal? that plaintift 
aubnitted a counter order on October 20, 1970; that defendant 
wrote to Judge Mansfield on Jovcrbor 30, 1070 advising him that 
defendant would make a second ration for summary judgment, 
stating that it oeemad to bo appropriate to delay any certifica¬ 
tion of issues for appeal until this notion is dacidod*, and 
oxpressing the hope that Jucgo Mansfield would accept a reference 

of the second motion for summary judgment. 

Dofundant then made tho present (second) motion for 
summary judgment. Tho Pcply Mo-norandua for defendant (page 11) 
contains this uentonew; 

“On bcecnacr 13, 1970, the defendant was advised that 
Judgo Mansfield would be unablo to accept a reference 
of tho rotion." 



3 - 
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This oecoad isotion for summary judgmont by defendant 
then cam on to bo hoard by no In the civil motion part on 
February 9, 1971. 

February 11, 1971, Judja ilansfiold filed an order 
on hie decision. Tho form of or-Jer was that submitted by 
plaintiff. Thoro waa no statement to pomdt an interlocutory 
appeal uadar 28 U.S.C. S 1292(b). 

This second motion of defendant for summary Judgment 
is in actuality a notion to raargue the motion denied by Judge 
Mansfield, ihe procedure followed by the government is of 
doubtful propriety, to say the least. I decline to exardne the 
cerit3 of tno decision of Judge Mansfield. 1 accept that decision 
as the lav of the case In this Court. If the decision be wrong - 
and by no means do I suggest that it is wrong - in the fullness 
of tine the government may secure a correction in tho Court of 
Appeals. 


The excuse of tho govern neat for this 3ocoad motion 
for oums.ary Judgment U tnat on i.ovorJ&or 13, 1973 the Court of 
handed down a second decision (on a motion for rehearing) 
in MissouriJ*acific_R.a. v. United S tates , 433 ?.2d 1324. According 
to tho govornnant, under this decision ’tho value to plaintiff 
of tho preferred and preference stocks it received ir. exchange for 
its bonds was no less than tho maturity value of thosa bonds’’ 
(.'ujr.oranduc, pp. 3-4). Tho government points out that In Miss ouri 
tho court concluded that the value of the stock given up 
in cxc.ianjo for bonds has authoritatively been found . . . (cy the 

-4- 


< 
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Interstate Corsicrca Cocuuission) to be not lose than the maturity 
value of tho bonds oxchangod" (433 F.2d at 1326). The government 
■ay3 that in tho case at bar the SEC similarly found that the new 
debentures of plaintiff wore the -equitable equivalent** of the 
preferred and preference shares in exchange. Thus, the government 
aaya that on the one issue loft by Judgo Mansfield for trial, 
defendant i3 entitled to auenary judgment. 

The argument for the government is without merit. 

The second decision in Miss ouri Pac ific has nothing 
whatever to do with the case at bar. Thi3 coccnd docisior. 
accepted the reasoning of Judgo Mansfield on an other point, r.ot 
now in issue here. The value of tho atoefc thero given in exchange 
had already Lean determined by t'na Interstate Cor.marco Commission i 
no trial was necessary to find this value. T.ic Interstate 
Comrorco Corwiission nad nado this determination (2 )0 ICC at 5 70) : 

. the value of tho stock is fixed at $253 per share in new 
securities 1 , 

In tha case at bar tho inquiry io did tho SEC determine 
tho value of tho preferred and preference stocks of plaintiff 
received in exchange for its now debentures? 

Judge Mansfield has already determined that the answer 
to this inquiry is -no'. Anong other things, his opinion 
stated (310 l*.Cupp, at 63): 

"tfor did tho EEC's data ruination that tho plan was 
fair and equitable to all parties and that tho debentures 
were tho 'equitable equivalent* of the righto surrendered 
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irply that the debentures vara worth thsir face valus at 
the tirxs of issuance. It rarely rrxjnnt tlsat their discounted 
valus was approninataly scual to tha value of tiio properties 
received in exchange.* 


The r.otion of defendant is la all respects denied. 

SO OSDEKUD. 

Dated. i.ti f York, he./ York 
June 21, 1971 


IhZEH D. WYATT 

United States District Jud-je 


t 


6 
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jgrf 2 * 

2 

MR. CASEY: Plaintiff is ready. 

3 

MR. MURPHY: The United States is ready. 

4 

your Honor. 

5 

MR. CASEY: Your Honor, I am Robert J. Casey, 

6 

counsel for the plaintiff. In view of the fact that we 

7 

have a very narrow issue of fact and that the natter 

8 

will be developed through expert testimony, it occurs 

9 

to the counsel for the defendant and us that it might 

10 

be helpful to have a short pretrial conference in your 

11 

chambers. 

12 

THE COURT: All right. We will do that right 

13 

now. 

14 

(Whereupon, a recess was taken.) 

15 

MR. MURPHY: Your Honor, this is a trial pursuant 

• 16 

to an ordor entered by Judge Mansfield after he decided 

17 

motions for nummary judgment made by each side, the 

18 

Government offers the motion papers by the United States, 

19 

which has been marked Defendant's Exhibit A, and tho 

20 

notion papers by plaintiff Citic3 Service, which has been 

21 

markod Defendant's Exhibit B. 

22 

t 

23 

TIIE COURT: I take it thore is no objection. 

MR. CASEY: Ho objection. 

24 

(Defendant's Exhibits A and n for identification 

25 

XX 

received in evidenco.) 

1_ 

SOUTHFRN OISTRICt COURT REPORTERS. U S. COURTHOUSE 
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jqrf 3 

MR. MURPHYt Your Honor, further, this is a 
question of fact as to the loss suffered by taxpayer 
arising out of an exchange. 

The Government has three expert witnesses who 
have each prepared reports in support of their opinions, 
and the Government offers those three reports at this 
time. 

MR. CAGEY* We have no objection to tho 
admission of the reports of expert witnesses O'Farrell 
and Goulston except as to the weight of the report. 

However, we do have an objection to what wo 
understand to be the “Report of the third witness,** 
and I think it would 9orvc us better if Mr. Murphy 
restricted his proffer at this timo to the two reports 
to which there ore no objection. 

MR. MURPHY: The Government offers at this 
timo Defendant's Exhibit C for identification, which 
is a valuation report of Mr. O'Farrell of the Internal 
Revonuc Service. This has already been shown to opposing 
counsel and has boon exchanged. 

(Defendant's Exhibit C for identification 

received in evidence.) 

MR. MURPHY: The Government also offers 
Defendant's Exhibit S for identification, which is a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COI fMOUSE 




A 104 

1 

jqrf 4 

2 

report by Leo Goulston, also of the Internal Revenue 

3 

Service, which has been shown to opposing counsel. 

4 

(Defendant's Exhibit S fur identification 

v’ 5 

received in evidence.) « 

6 

MR. MURPHY: The Government also offers 

7 

Defendant's Exhibit E for identification, which is a 

8 

• 

deposition of an expert witness Marvin Chandler, taken 

9 

pursuant to subpoena in Chicago, Illinois on June 28, 

10 

1972. 

11 

MR. TYRE: Objection. 

12 

THE COURT: What is the basis of the objection? 

13 

Is tills witness available? 

14 

MR. MURPHY: No, sir. We have also exhibits 

15 

to this deposition which show that this man's business 

16 

address is in Aurora, Illinois and his home address is 

17 

in Glen Ellen, Illinois, and he is not in New York City 

18 

or within 100 mil^s of the courthouse. 

19 

THE COURT: Is there any cross-examination? 

20 

Were tho plaintiffs present at this deposition? 

21 

MR. MURPHY: Yea, they wore present and there 

22 

v/A3 some cross-examination. 

23 

MR. TYRE: .... your Honor please, our objection 

‘2,\ 

is based on tho prop'v xtion that this typo of evidence 

25 

lias no probative valuo in this cane. The background 
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2 

of this so-called exhibit is somewhat tenuous and before 

1 3 

the Court would admit it in evidence we would like to 

4 

explain to the Court what the source and background 

5 

of this material is. 

6 

1 

THE COURT* All right. But, after all, in tho 

[ 

final analysis it is up to the Court to weigh tho evidence 

# 

1 8 

and give whatever weight is to bo given to it. 

9 

But I am perfectly willing to hear you on tho 

' 10 

matter. 

11 

MR. TYRE: If the Court please, the proposed 

12 

depositions were taken, the proposed deposition of Mr. 

13 

Chandler was taken in Chicago in June of this year. 

14 

At that time plaintiff objected to any reference or inclusion 

15 

of a report that was made by tho firm of P.eis & Chandler 

16 

in 1947. 

17 

To givo you some background of the matter. 

18 

in 1947, v/hen the Cities Service Co. was required to 

19 

register with the Securities and Exchange Commission, there 

20 

was a plan of corporate simplification that was submitted 

21 

and there were hearings held. 

22 

At that time the preferred and preference 

, 23 

shareholders employed an attorney by tho name of 

24 

Richtenthal. Richtonthal, in turn, employed tho firm 

25 

of Roi 3 & Chandler, who wore then security analysts. 
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1 
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2 

* . . V* 4 

to ansiat him in the preparation of that hearing. 


3 

Now, the hearings progressed and the people 


4 

or tho personnel of Reis & Chandler were not used in 


5 

the hearing before the SEC. 


6 

However, they did apparently do some work to 


7 

the aid and assistance of Mr. Richtcnthal. Accordingly, 


8 

0 

they applied for a fee award. 


9 

In support of their application for the foe 


10 

they outlined tho testimony that they would have given 


11 

if they wore called upon. The report, or petition. 


12 

4 

was not submitted as evidence of any truth of any fact. 


13 

It wa3 only submitted to show in outline form what they 


14 

would have done if they would havo been given the opportunity 


15 

nnd if they wore noeded. 


16 

Incidentally, it should bo kept in mind that 


17 

the firm of Reis & Chandler is a corporation. The report. 


18 

, / 

or the outline, was preparod by corporate employees. 


19 

In any event, it was specifically not submitted 


20 

to the"NEC to prove anything. It was not subjected to 


21 

cro3 s-examination. 


22 

Now cones the present case and the defendant 


23 

proposes to call Mr. Chandler a3 an expert witnoss, to 


24 

hire him. Ho refused. Ho they took his deposition 


25 

and are attempting to got this unused report from 1947 
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into the record in this case. 

We told Mr. Murphy at the tine of the deposition 
that there is no way that we can cross-examine the 
witness, or the proposed witness, on the basis of an 
outline that was never used. We told him at the time that 
there is no probative value to ouch a report. It is not 
subject to any kind of judicial scrutiny whatsoever. 

And furthermore, it appears to be contrary 
in its tenor — we don’t know for sure, but it appears 
to be contrary to the final findings of the SEC. 

THE COURTi Does this go to the ontire deposition 
or is this ju3t one facet of the deposition? 

MR. TYRE: We don't see any connection between 
the deposition and the report, you see. What happened, 
at the taking of the deposition — 

THE COURT: Well, are you objecting to the 
deposition itsolf or are you objecting to the inclusion 
in the deposition as an exhibit of this 1947 report? 

MR. TYRE: I an primarily objecting to the 
inclusion of the report because we are unable to cope with 
it, we have no way of connecting it up with the deposition. 

THE COURT: All right, I'll hoar from the 
Government. 

MR. MURPHY: Your Honor, this case arises out 
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8 

of an exchange of preferred stock for debentures. The 
preferred stock and tho debenture holders disputed the 
terms of the exchange before the SEC. 

The export hired by the preferred stockholders 
was Mr. Marvin Chandler and Mr. L. Sanford Reis of the 
firm of Reis & Chandler. 

The Government proposed to take Mr. Chandler's 
examination to find two things: 

One, as an issue of fact, what was the opinion 
which ho expressed in 1947 to the preferred stockholders 
as to the value of that exchange; two, what is his opinion 
now as to that 1947 transaction. One is to a fact of 
which ho is eminently qualified since he was the expert 

for the opposing side, to the taxpayor here at tho SEC 

* 

proceedings; two, presently, as an export opinion, on opinion 
evidence, a3 to tho issuo in suit before this Court. 

His support for his opinion is set forth in 
m outline presented to the SEC. That outline is a 
public record, one; two, it wa3 prepared by tho firm of 
i -i .handler, which is now a firm employed by taxpayer 
ns an expert in thi3 very caso; throe, it was identified 
a3 an exhibit in a deposition taken by Mr. Reis one 
nonth boforo this deposition of Mr. Chandler's took place. 

How, Mr. Chandler said that he testified 

SOUTHERN OiS T RIC T COURT REPORTERS. U ». COURTHOUSE 
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orally. My opinion is as suchi He gave his reasons 
for his opinion. Ho also incorporated separately, 
independently of his oral testimony, tho reasons sot 
forth in the outline of the SEC affidavit put in by Reis 
& Chandler. 

The Government would propose — 

THE COURT: In other words, ho adopted the 

report. 

MR. MURPHY: As well as testifying independently 
of tho report ho also testified, shall we say, dependently 
upon the report. Those are all tentative grounds. 

THE COURT: And ho was crons-ecanined. 

MR. MURPHY: And he was cross-examined by our 
opponents at that time. 

Now, tho Government offers, or v/ould propose 
to put in, both tho deposition and his oral testimony 
on opinion and would also ask to put in the report which 
i 3 an exhibit to this deposition. 

TIIE COURT: All right, I'll overrule the 
objection and I'll take it. Ho adopts it as his own and 
ho can be cross-examined on it. I assume that it would 
cone into evidence at any rato on cross-examination 
if tho plaintiffs plan to call the company that actually 
prepared the report an an export witnoss. 

SOU T ME AM DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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MR. TYPJ3: If your Honor please, may I note 


an exception. 

THE COURT: Yes. 

MR. MURPHYi Defendant's Exhibit E is the 
deposition of Mr. Chandler taken pursuant to subpoena 
in Chicago on June 28, 1972. 

(Defendant's Exhibit E for identification 
received in evidence.) 

MR. MURPHY: And Defendant's Exhibit D is the 
ir.ibixjona pursuant to which this deposition was taken. 

MR. CASEY: No objection. 

(Defendant's Exhibit D for identification 
received in evidence.) 

MR. MURPHY: Defendant's Exhibit F is a listing 
of various expert testimony given by Mr. Chandler mado 
an exhibit at that deposition. 

MR. TYRE: No objection. 

(Defendant's Exhibit F for identification 
received in evidence.) 

MR. MURPHY: Defendant's Exhibit G is a resurao 
of Mr. Chandler's qualifications, also made an exhibit 
at that deposition. 

MR. TYRE: Ho objection, 

(Defendant's Exhibit G for identification 
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11 


received in evidence.) 

MR. MURPHY: Defendant's Exhibit J is the 
petition of Reis & Chandler submitted to the SEC, which 
contains the outline of the proposed testimony by Mr. 
Chandler. 

MR. TYRE: Plaintiff 8 objection to that ha3 
been noted. 


THE COURT: Ye3. 

(Defendant's Exhibit J for identification 
received in evidence.) 

MR. MURPIIY: The Government also has a trial 
memorandum which it submits at this time. 

MR. CASEY: May it please the Court, this case 
is beforo the Court on a very narrow issue of fact pursuant 
to an opinion and order by Judge Mansfield dated July 24, 
1970. Ito are here to establish whether there was a peculiar 
value to Cities Service Co. in eliminating from its 
capital structure preferred and preference stocks on 
which there was substantial dividend arrearage. 

It is the plaintiff's position that the 
elimination of thu preferred and preference shares was of 
no value to Cities Service Co. as an entity no matter 
what impact it had on the valuo to the old preferred 
shareholders and new bond holdors, of their securities in 
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tha market» that as an entity Cities Farvice Co. wa 3 
'»rf,D off after tha issuance of the debentures and the 
elimination of the preferred and preference nharea than it 
had l)cen prior to that elimination. 

It should also bo noted that since Judge Mansfield* 
opinion there havo been several ca3Co decided by the 

r lo t, the Court of Claims and cone District Courts 
which support Judge Man.sfiold 'a finding that the 
discount here is to bu measured by the value originally 
receive**! by Citioc s.ervice, the fair market valuo of the 
property originally received by Citioo Service on the 
issuance o£ its preferred and preference snares. 

We would like, your Honor, permission «.*••> file 
t brief on the subject, if it. io appropriate, after the 
triil. 


W * v; uld like at this tirio to :<ubnit. in svidcr.c s 
certain uxpert r wt'j. The Plaintiff ’ t Exhibit 1 would 
! " the r : port of Hr. William P. Fields. 

. /*U <!•!;>•: io objection. 

• ’!(*’ cob. T: P. ceived In evidence, 
b’iiiinli f f ’ *• j.ahjbit 1. received in 
‘ . i* : *vv.v. ) 


/AVild oCf .r >s Plai'"t' f •* * 




l .< '.ri J'ton i r . rt . ts' ;»1 Hmanoi.ttmt 


• •».. ♦ #i • • • •# f» »t» »«;<»»••# i \ , 
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Consultants, Inc. to bo presented here by the witness 


William Gill. 


MR. MURPHY: No objection. 
(Plaintiff’s Exhibit 2 received in 


evidence.) 


MR. CASEY: We would like at this time to call 


as a witness Dr. Jules Backman, 


JULES 


BACKMAN, 


called as a witness. 


being first duly sworn, was examined and testified 
as follows: 

MR. CASEY: I would like you to mark this 
for identification as Plaintiff's Exhibit 3. 

(Plaintiff's Exhibit 3 marked for 
identification.) 

DIRECT EXAMINATION 
BY MR. CASEY: 

Q I hand you Plaintiff's Exhibit 3 and ask you 
to identify it. 

A This is a partial list of some of my writings. 
The first page shows a number of books and the following 
four pages list some 67 articles which have appeared 
in various academic journals. 

Q Did you preparo this list? 

A Yes, sir. 
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MR. CASEYx I would offer this in evidence 
as Plaintiff's Exhibit 3. 

MR. MURPIIY: No objection. 

(Plaintiff's Exhibit 3 for identification 

received in evidence.) 

Q Dr. Beckman, would you state your occupation? 

A I am research professor of economics at 
llev; York University. 

Q Do you have activities beyond the academic 
activities, your scholastic? 

A Yes. I act as a consultant at various tines 
to various bualne30 organisations and to Government 
agencies. 

Q llcw long have you been a professor of economics? 

A I joined the faculty in 1938. I've been a 
professor since 1950. 

Q Could you state your educational background? 

A I hold four degrees from Now York University, 
a Bachelor of Conmorcial Science 1931, Master of Arts 
1932, a Master of Business Administration in 1933, 
and a Doctor of Conmorcial Science in 1935. 

Q Would you tell us some of tho assignments 
that you have undertaken as an econonic idvioor and/or 
business consultant? 

southern district court reporters, u.s. courthouse 
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Backman - direct ^r, 

1 

! 

1 

o , 
■ 1 

\ 

1 

I'vo acted as economic advisor to thu railroads 

i 

i 

3 ll 

, ; 

*” v;a ,.» and rate casea Md in that capaclty . t 0 ; jt i fied 

j 

i 

4 j 

1 

b<» foro 

Pranldftnt tal Fact-Finding Board., and before 

i 

5 | 

th 3 T.iUirr.tate Commerce Commission. 

i 

i 

• 

)> 

'i 


I've boon a consultant to the steel industry 

• 

7 'j 
| 

and tlie 

coal industry and many public utilitity companion 


" ll 

in-connection with wage and rate caa 0 «. 

0 

» !i 


ve as a consultant to General Motors. 


In ' 

Centrai 

Electric, U. S. Steel, ITT, National Steel, 


II ij 

.'tort gag* 

* ’ tnfi GuArant ^ 3 Ch^ical Hew York, and a large 


12 

1 ! 

i, 

number of other companies. 


• 

I •# 

r.' 

Huvo you been active in advising companies 


ii 11 

1 '* r to nurwrc and otlmr acguiaiVJ- >nn? 




f ’ JB » i!lr » 1 b'-rticipatod in key rol>s in 


IS it 

Pl ‘thlj./f 

toother Morgan Guaranty, Chemical New Yor>c 


i; 

1 

j'ruat Co 

ipany, in connection with many bank mergers, one 


iv 

r 

t ,a " r u,ce UBrwr > M extent none indrst ri .„ 


i 

r- r«7.>rn. 



a* J 

t 

1 

‘J 

von advi::wl Governmental bcni *#3 in thift 


21 

-tr'n? 



•h) 

6«i 


varioun fcj.,ea I've been head .. C ono-.lc 


VI 

on u l, it 

t.) t Or 'a Jnruiij tv'i-ld war 2; r /iih 


r % 

if n. i, 

4 ' "■* o t , .-vir.t » ogj sla tivo ’•»" v k • 
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' l 

• » 4 | J 1 

:• ’.i.-u v. t’ , St '* V a b«.er» --coa - it , ; v - - 
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to R*to Council of Now Jersey in connection with 
rate c**os, v/hore I actod as a rate of return witness 
over tne last oouple of years; an economic coiucultant 
to tl»e (lc.r>er a.l Accounting Office in Washington; t 
.'•ten.bor of Now York Milk Shed Price Coinr..ittee, which 
de-tu mined orices in 13ov York r Governor Kockefol/or ’ c. Milk 
*iarkotinq .oi.u ittee; I've worked with the SKC for 
n hrief period in lea early stages, anc adviuen Nik York 
Ci ty in cormnctir.n with some of its wa.je negoti i-.i.ias • 
v’i tn ti e ^llceaien and fironor,, and a few other* nt 
tin t 

0 besides the railroads which you have .»lro.,«l»’ 

•t. kiwi!, '.>*'( yon been active an *n adviser to i*rr.»i 
f o.'i iwJ on n ? 

I've '•* nducted a uo.rhor of atm: iff. for j. , ( Mniir 
v:roc.v'v.ioi.:i, J.*ko tJm 9roo):*v;«i . —-— 


(< 


1 i bon uiv' National 1 n-lnotrial <Jonterenow , : a 

’ '*■ Association oi ti • • « : 

v • tJvj ,l * - inct-ircc ch*vui ,* s # the n. > 

• ; ... ’ C ottr.i Tortile •*. »n r..u'u. •• 

-*' »• r < t’"*rs. 

, ■.» Jt» a i eon , '• J X :U f'.. an C* .nuj't t *u a •• 

T * 1 ■ .' . r /< ’u »<* . r.nd : \ •* 4 

*-.n. < ' *• l - i '• l i \ . V »r ‘ (\, , ; . 
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connittQos rathar frequently. The Joint Econon < c Cor.. • '• 
which is a ;jolnt conn.iittoe of both houses; the . vtt 
Anti-trunt Ciormittee, tho Senate liankinq Cowd tt.ee. 

I've testified before Presidential Fact ■•"’iruiinq 
boards in tho gteel industry and the railroadu. 

I’vo appeared beforo several public utility 
cortni anions. 

U Wove you armloyed by Cltiw£ Service. Company 
in connection with this litiyation? 

A " a, sir. 

Q And what wore you asked to do? 

h 1 was »*d;e«l to make a study of the exo 


o r i •. r *P(' in 1 jA~ of the three per cent ueborwuze.n • r 
».!«r':o v isiusor; r -i preferred r. took and to deterri nr-, i - 
cvnld, wiiat tV- eet benefit or adverse effect was or 
ti «.?>»«< .any >n liqht of the economic or > rid it ion:* pr* • 


’t ti.au ciii" . 


did :>v: npr>toach the needy, tho ae-iiy 
Poll r v >f,ir-;d the plan of riapll f\\ > 


•• i \ 


b-.-i, i rovi titc d?ci- . on o- 


:c- • C.itiir. i/.el ou, 1 c’tne.J tie anni..'p* ~ r . 




•' f to «ff*t t V \ .• A» 


ii.it » l'/ r t 
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1 ’ 4 'v i o 1 !’ ’ L • 9 ' r *. 
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bot'.Mjen defendant and plaintiff, I examined tho economic 
environment by looking at a number of publications 
that appeared in 1946 and ’47, including conn in which 
T had participated or had written, various articles 
that appeared in the roaivrciftl and Financial -*n. - 1 ; 

which reproduced many of the speeches made on the economic 
outlook at the tire, the survey of currant business 
published by the U. S. Department of G«nerr*\ the First 
National c ity bank Economic Bulletin, .nd soma of my 
<jv.tj voluminous files. 

Have you reached a conclusion as to what 
b liar value Cities Service received on the exchange of 
j ts preferred «nC pro'/orenco aharoo for ito de)>onturar 

Pell, what T attempted to do war. to Una up whnt 
»oor.ftd to nii to I >o the ndvarae affects and tho U«ncficini 
i’-'.ftr- of the exchange. 

In (.Liter vrords, an exchange of thia kinu has 
r' In «iff*tctsupon a corpnny, ujon its various options, 
m i £ ..‘.to-voted to ra-ch uor.c : ort of balanco in avslut • ! *»* 

t r fi >».u factors. 

i you -tat.n went c< nc.lunion you r<*.to,t^... 

." \ t il.inC'i I Ult there wfl- >*o ''a-'-fre 

a 0 there . :u> t 1 t to . **t n <■ . .. 


> , . \ 


f 
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Q will you tell the Court, please, what factors 
you considered noat Important in reaching your co* t lu?i >n 
T,ot no Buroraarize the adverse fac *. '• 011 

then the aflirnative factors. 

First, or. the adverse aide, a fi’.cod obliv' •• 
,,,y internet was substituted for tho optional payments 
crouli or night have been r. ide for the preferred 
;i /i tordb. The preferred stock did not require ~' lt 

• a-’oent. The ccwroiny could defer payments ar.d in nev 

»'• ov.'i tyears. 

rticonulv, the ptyment of $3,457,000 in ir.tei— 

- i > e „nit i.n t v.*x aavmq of 1,313,000 to the cc v,v. . 

, : . r o,j rate then in effect, ho »• at in ’“mi.. 

t,..u coat uo the company vas ?. ,l43,Oy . 

» ^ v ’» « i'j. t t'h - j Uild tilt 1 Oi*l i tl it.,o ' “ 

t *.. n / ,.-v* of a nil lion iin» whv .. 


. .. i V W »V. 


i . 1 jg'-tory financial co;-1 ino i 


«it.i L’...ri* bondc n.\p f 3,(<43 •.•ch. 


l hi: twti). they 


j, . *.. !, 17, IW 
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Backnnn-direct 
ndverae cash flow to the corapany of twnAwhat La om-. 
of n,C0C),J0C. 

'jf.irdl/i thic drain in oanli would a f n .cr 
company's ability to cither pay off debt or to oxp-ad 

plant a ix.1 equipment. 

th, it <?ave the company a vor* hiqh 


proportion of debt. Actually, before this transacts 

th« c OG»p tiny * 6^ < r.j -tern debt, and I ar. a peaking '•<>.*> «*" 


Hi 

the parent coi-pany and 

not the consolidated 

oomp.v* " 

■ i 

.lor.-f •tov r at that 

ti ;e which was 31.94 

per c**nt o r 

J:! 

» - -> . 1 i a Lion • 

After this -xch.amje. 

it.4* Ufjt 

n 

!.i:C i.lv 'r. , r . f OOUL. 




-ireotar i .■it h thin clfP'C.’it ot i'-.frj 
■ A »•*,>.«... wv. r >".lly fan! **.!« U'C an < 
i co , bvcnuf.e by tbu* ti: • *: c-ir-*x ^ 

• •,!}. ,.r 7C per c«»t ir. the fc.tr--i 1 


J i a. 


itfc»o)< ■'f )• » 


, . ohm ♦ v*; part o'* \ ’•*' -h 

.... n . a...* nt < '> d 

. . : ■ , „ . t f . t 
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They hi so agreed to use the process of t".**? 
•i.ilt* of e 1 cctrlc utility properties to retire the 
ri mining 5 per cent bonds which were in the nelghlwv'ho >d 
fjsr? will Ion, and t. •<: too could have been done without, 
t'iy plan. 

Nevertheless , 1 Mnk I should note that aft.n.- 
.1 of then*, transactions war- completed, that if, the 
retire. e:.t of bo;. .In through cA3h, the future retirement 
* iMivio from tuc proceeds of sale tioai t no utility 
-,j-, they would nave had a debt raf ‘ 39.3 ; Q" 

-• nt. 


Vh.lt 

debt r 

, 1 1io of 33. 

per cent ecr.T/aies witl 

( f • :. v. ' c, c *’•••? r 

1 3 pel 

cent for 13 

petr o 1 e ■> r. conp .i r 1 r;> 

i i .1!'. 

.i rat 

i- r.’rat. run s 

in the 2 ' , : -ep.r 


>r •' . :?\oturlng carpai; Jos. 

i . v -n if o:-.e is;nc.r«:3 the feet tu« c»* v 
, c ul. .iv beer retired vithout 
, ; ,1 ; >i,xvu .n i a w: y high debt 

, tj; ’ r •••» don’t third: verv mk o 

•f lid IV} ‘ 
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Fifth on the adverse side, there >e ttsr.y 
experts at that tine who felt that the economy would 
>’o into a post-war tail spin following the experieno of 
lor Id ir T. Jorua bucinoasnen,Stvell Avery cons to find 
■v .in outst • - ilir.g illustration-* were so convinced o* this, 
, tail'd* at: that tine he sat upon S40Q million of cad 
>f Monty >iin *i hard and just refused to expand the c *V 
wind .lire consefjueif «-.r. it turned out subsequently r.o i.ho 
cor\!-y, But this fear of a potential decline is on that 
,«nnd ji- Ignored i by a compnnv that was incur rlt.o 
no. ryatory oobt of <115 nil 11 on with the « ■ .onpanylTy; 

ir. contra tit to the preferred, ntock r,.ituat.j jf. r 
■:t or c r . »r’i«rr. 

lath, the indenture for these new none. 

-o urovisinns which limited the isaua;.,.c >f e*. 

. . In*-, certa ; n lcvp.lr oi earningo *.e: «.* -lei j« v* 

.uv i. c.'k- r/em: :>f i reduction in oocronie aotivln/, 

d. ' >/<• !/>or. a negative force. 

c ...aliy, divider ..;•, wine!) cc uld ..-c f - n f 
only Ni i rid oat ■ • i .‘•aii.ih th • 

* * .a urn 1 , I 1 .* '•/« t v.ti;, 1 . 147 . 
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followin'^ 

First, it ha1poo the company conform to the 
4 uquir«ww*ta of the Fublic Utility Holding Company Act 
* at l while as I understand it, the company had applmJ tor 
an exemption and wan in the process of beeoriln^j a »* on " 
reruland company through its disposal of various a^ots. 
jt wa k ytlil a holding company and subject to whatever 

, atrictionr. would apply to those companies. 

Secondly, <t was an advantage to the oom.,ar./ ..» 
, ay interest if it was going to make a payment cal her 
T. .:n par' Uvider-ua because the interest io r tax deduct- 
• • f. Mt uro. vfiiR i« a deductible item in calcu3ati.ni 
v , \ ; ncume ct. : wlvirna preferred stock, 

.... K an- paid out of i .come after tn::'-*. 

jvii :-rt of tin company c. ? hono>;, t:.e 
., ... U i. h and ignorin , ths cin: : i*t 

, i . . e trtXfei', J,l'3,f'C3, Vi" r * *' ■ 

i , j.'.-rg’i a • ould have >«cn -,51’,' w 

V.:.. • > dtU't . .ttiier, V' • «'**"' : 

t«. 1. ">f r.frrtrL pi.ut* •- ; '• 

i ..!-. t.i » f»-rtCi., '■>. • • 


i . . 
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pay dividends because of a large accumulation of 
*50 minion in preferred stock arrearage* could now 
o-'tam dividend* if the oarnings were forthcoming. 

I view these as being thi ™in pluses aru 

r ,inuse. a* I nee it of this program. 

0 Having weighed these factors, both rdus an.; 

. , could you toll U8 your conclusion as to the val .<r 

o the Cities Service Company of the cancelation of 

i r.sferr.-d ind preference share* and the substitution, 

foro, of voml* with interest: 

frankly, the evaluation of a series of pres and 

the hind I mentioned cannot be put into o cor.p-.-t.n>- 
.. , s .v,'t bring out a precise number, but an I tx i 

'..hone /-.ctors, it ‘veuiod to roc wao 

u% fiurntl*. nlvaM..;<;t to titles bervio. . ■ 1 r 

• , lM i ,t y • ettor conformnoe v jth t.n? . ’ 1 

. j, utility holding Company s 

. / nigh /rice. 

, x, Jo /ou regard the nobs tit ,l ' • •' 

_ k .. . -i* ion 'or the v;o> n . 

, * T'.l*- 1 .4, I t 


• • • a 

,1 I * 

.. • t 

- ( / * -» A w ' 
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1 don't thin): they would hava, but thoy could have. 

In itr. places you had that part of tho $115 million '••hich 
became a fixod obligation of the company with the debt 
service that had to be* r. t and met each year if ’ey were 

j.Oi* to be thrown In bankruptcy. 

o How do you evaluate the economic clb o of 

v;W cine of the exchange on tho value to Cities Service 


i e Vj'ftpy of the exchange? 

% It seems to no that against a background -her.* 

(vmv ;jo*»i>1c, eminent people, Sunns r Slickt'.x of Hncvarv. 
.'•vii .Jystron of Columbia, Henry Ford, II V rto la ■* b'.isir>«*s 
■ -in iMo jaid lie was concerned about the possible isr 
'•.i.. nht take place, rrofeacor Rodsnrj of Ncv York. 
'u’.verH fy? tn.nrc were many, who felt there was i 
' *■ < u ? risk of returning to the kind of ^ituntJon • < r .i> 
tv-T • i i 1 /. 5 r t; v «i even to the decreased situAtir-n ‘ 
v ■ > i >?,M. 


1 u r<* ■ .•vt oti ers who uid not %it:ccu ► i.' i 

.u 1 1 . >.. t *.;anl: to in/. t her*. un » u 

• ' ”•*.•! ' v’t A .s. al I •nJtorit ' th: i *,eJ t v 

.*• o' ..v....» i 1 1 place 


ike. 

O |, . t.f 1 * '» t,»* • t fl 
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bacauac there -ere many of then. There -ere enough of 

thorn to put a damper on ™ nY tyv ** of P roj,,ct “ * 
hind I mentioned earlier for Montgomery Ward and to 

indicate that on. -a. tahin, a r.al rial when a company 
added a very eub.tantlal amount of debt to capital!ration 

that became scrloualy unbalanced. 

' Q could you tell uo what factor, that -ere 

peculiar to Cities service Company and thi. particular 
tranaaction you have conrldered in arriving at your con- 

elusion? 

A HoU , I View the fact that Citie. Service war 

becoming an oil company and it already reached, aa 1 rat 
,,o-thirds or 70 per cent of thin position and had esn- 
nlttod it,.elf to eliminating the balance of ite utf-itv 

l rof>ortieG. 

Utility properties or utility com.pnie, 

I cuntcaily have much more stable earnings than do 
industrial corvp?.nios. 

jt in an interesting fact that in all o'. ■ 

: recess! one, looking at whet hes 

1 - nt tv* f .UM tric.nn'l ti!l«p‘ ic - v ‘ 

,J„ -.SK! ■ ijilitc <-v? w.1«. 

a.-,/;.' upwnref* In ‘-c.r. *. of e*»*.. 

... C(J> .ipf» 1 '■ Ul 


cm. \ •• 


•I i V. 
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profits. 

Ey eliminating that part of It. bu.ln... which 
was most stable, It would seem to be heading into a s»re 
erratic type of earning performance than It had before. 

Th . fact that a utility company might have a very high 
,„„d indebtedness and many utility companies can run up 
to 60 per cent, doesn't moan that a company that 1. now 
one-third utility or a little less, «n stand th. same 
ti6 *. Even the roughly 40 per cent Indebtedness that 
they would have had after all of these transaction, 
were completed was an unusually high one for an Industrial 

company. 

Q I£ cities service Company had asked you prior 

to the exchange to advise them in your expert capacity 
whether the exchange should have been consulted, what 

would you have advised? 

x I would have told them I didn't agree with 

all the extreme pessimism but X thought It was a risky 
operation and I would have advised against It. 

q DO you have any opinion or any Idea why the 

company agrood to the plan? 

A There was a great deal of pressure at th. time 

in terms of decision, which the SEC had come down with 

concerning simplification of corporate structures. 


tOUTMCRM DISTRICT COURT RCRORTIRV U.» COURTMOUSt 

rout y totiARc. n» york. W.v. co »•«»•« 



vl 


A 209 


ktilO 


Backman-diroct 


Actually, tho SEC, aa I recall it, had throe 
objectives, and two of then didn’t seen to apply here. 

Ono was to got rid of a pyramided security structure so a 
relatively small investment couldn't control a large 
superstructure. Tho outstanding illustration Is *’ir. 
Hopson in Associated Gas where for $300,000 in the holding 
company, .it controlled a uillion-dollar company. 


program, 


This wasn't the objective of this kind of 


Another objective often was, was to got a wider 


dispersion of common stock so a small group couldn't 
control. The third wan ninplificatlon of the capital 
rtructuro. Only the third applied in thi s situation, 

because this did simplify Cities Service's capital 


structure 


.lot having been present at the time, 7 don't 
h\o.’ wrmt .idvice they got from their lawyers, but T can 


i. . 


t • .< :.vl i ? ’’» 


• form 


in' ttal i r' tio-.. 




, , i . i 


.. r s thi 3 type of exchange common in your •io.;/ 

-jhe effort tc eliminate preferred, ■•t.cci. wa r.wt 
.... .. at that tJmo Lomus© the Securities * Ibcehin'i- 
• • on i.! (i.'t.* '/iv or ‘rot h-ir let it or ; it 
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for conoon stock, a very larg^ debt was incurred. I think 
that was the unique aspect of this particular exchange. 

I don't know if I aa permitted to refer to one of these 

exhibits that has boen entered, but I believe * n Kr • 

i*-. 

O'Farrel* s exhibit, he has aa appendix shleh he shows eight 
or ten exchanges and I was interested to note in practic¬ 
ally all of then, an exchango was made for cash or for 
preferred stock in ono«»se a different type of proferred 
stock and I believe in one case ho said a bank loan had 
been undertaken or collateral trust. Securities had 

b,»en iftnued, but I hadn't a chance to find out what the 
nature of those securities was. 

Overwhelmingly, it would be what one would 

expect. 

0 Would you evaluate the risk to Citie3 Service 
Company of undertaking thin, what is, I •ruoss in your 
opinion, an imbalance between debt and equity at this 

ti!..c? 

A i.’oll, if they guessed wrong, tho . ltimate risk 
i 3 bankruptcy, bacuusc the risk of heavy dout Jlso 
U'.pliv.-J the obligation oi pup cr,t. If tho payments 
> • c ; ado, on {holders uive recourse- to the courts. 
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Yea, very definitely. 

MR. CASEY: Your witness. 

MR. MURPIIYi Your Honor, could I have a five- 


minute recess 


recess. 


THE COURT: All right, we will have a short 


(Retess.) 


CROSS EXAMINATION 
BY MR. MURPHY: 

q Dr. Backnan, my name ia Dan Murphy. I am an 
assistant United States Attorney representing the United 
States interests in this matter. 

May I have your birth date? 

A May 3, 1910. 

q Referring back to your testimony given earlier 

this morning on your qualifications, were you ever a 
financial officer of any company, private company? 

A No, sir. I say, "No, sir," actually I have 
been involved in companies where I have financial 
responsibility but I wouldn't be considered to be financial 
officer in the sense that term is used today. 

Q What do you mean by financial responsibility? 

A well, I had an economic research organization 

from 1933 to 1935. I had the problem of raising money, 
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spending it, doing everything else bat I interpreted 
financial officer In the sense of a financial treasurer, 
an officer of that kind. 

q Have you read Judge Mansfield's opinion in this 


matter? 


Yes, sir. 


I take it you were asked by Cities Service to 


make a study of this exchange and determine the net 
benefit or adverse effects to Cities Service? 

A That is right. 

q Is that a fair statement? 

A Yes. 

o Then what you did was, you balanced the 
adverse effects on the company as you saw then, versus 

the beneficial effects? 

A That is right. 

q And you did that as of what time, sir? 

A As of the time of the exchange, 1947. 
q May 27, May 28, 1947? 

A That is right. 

q And your conclusion, looking at it as of May 

23, 1947 was that? 

n That on balance, . I couldn't see there was any 
measurable benefit to the company. To me, thinking in 
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torn, of the company itself, it had assumed o slightly 
negative posture. 

Q And this was thinking as of the general trend 

of things in 1947; is that correct? 

A That is what X attempted to do by reviewing the 

literature and trying to steep myself, once again, in 
the environment of that time. I was very active at 

the time and had a rather good recollection of what was 

going on. 

q go your testimony is really as sort of an 
historical expert in 1947 w, .Id have testified on the 
exchange as opposed to what a modern day person would 

havo thought about it? 

A I think that is what a modern da- person would 

have testified in 1947. X don't understand the 

tUfferonce, frankly. 

q certain things which the people in 1947 might 
havo thought would be bad for a company to get into, 
experts today in 1972 wouldn't feel were quite as bad 

for that company# isn't that right? 

MR. CASEY* Your Honor, I think that is a 

. fnr fhc witness to answer because 

very difficult question for the witness 

I can't understand it. 

TIIT COURT* This isn't 1947. 
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MR. MURPHY i I would like to find out what sort 

of standards Dr. Bachman would have used. 

THE COURTt Why don't you ask him. 
q What were the standards of evaluation you used 

in determining this? 

A I examined what were representative capitalist- 

tions for industrial companies and oil companies in 1947. 

! tr i.d to reconstruct in my mind vhat 9115 million looked 
like in 1947 contrasted to today. I examined the 

difference between a compulsory payment and an optional 
payment in terns of a company's well being and I v.uld 


payment 

look aJ exactly the sane standards in 1972. 

Q one of your adverse factors was that as a 

result of this exchange, there was a high proportion oi 

debt? is that right? 

A Yes, sir. 

Q Dy the way, did you prepare a report on your 
opinion in this case? 

A llo, sir. What I did was prepare a series of 

notes and I was told a report wasn't needed. was very 

happy not to have to prepare it. 

Q do you have your notes here, sir? 

A I have the equivalent of the notes. I >ad sore 

things typed up. 
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HU. murphy. I «•* th.t the. not., bn rarkod 

as Defendant’s Exhibit T. 

(Defendant*. Exhibit T va. oark.d for 

identification.) 

BY mu. MURPHY: 

0 You talked about th. high proportion of the 

debt with respect to this type ot an exohang.. 

A Yes. 

g when you consider the adverse effects of debt 

with « company. -hat kind of things would you considerV 

R Well, the main things you would consider world 

be the threat of Inability to meet either your interest 


or sinking fund payments. 


Vfhen tha dubt io due ?0 


veers from now, you would give th. P«V»>* of principal 

le.s weight and thus I eaw weight primarily to th. current 
rsquirsosnts. 

Q When evaluating the retirement „f payment w* 

interest, what sort of things would a company think o. 

when they decided to issue debentures? 

well, they would want to know whether or n. •• 

tney wore going to earn tne inter"at. 

interest had certain tax advantages .« 


iiit. 


cn • li-.rv. 


•toe/, i/vi.'e'nji. 
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moment of time la only a prelude to what you arc going to 
do in the future and if you beooae over-borrowed as I 
thj'.k thoy were at that time, you create problems for 
the future and this isn't anything that applies just 
to '47. We have soen that with dozens and dozens of 

companies within the last two or throe years. 

Q And if a company is forced to go Into a situ¬ 
ation where they night bocome overborrewed, to use your 
phrase, what would be tho best tine to get into that 


situation? 


The best tine would bo at the beginning of an 


economic cyclo when they could hope over the following 
year or two or three years to accumulate some reserves to 

protect themselves against it. 

0 What other time would be the best time aa far 

as interest rates are concerned? 

A Well, the beBt tine is when interest rates are 
low, obviously. If you could get in when interest 

rates are low, it is better than when interest rates are 
high. Even though they are deductible. 

q When you think about the risk of not being able 
to cover those interest rates, the actual rate itself i. 

t 

important to accompany, lon'fc it? 

A Yes, that is rate, and wo must r*m«mbor in 
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X946 we had 15 year, of declining intere.t rate, be » 
u . and the tendency on tbe part of people 1. ~ expect n 
future what you have had In the Mediate past. 

So even a three per cent Intere.t rate nay have looted 

high in 1946. 

. status of the interest rate in 
Q What vras the status 

. Qav to the depression years, the 
1946 and 1947 compared say to tn 

impression interest rates? 

A It was lower. 

Q it was lower in '46 and 47? 

A That is right. 

Q you are a historian, aren't you? 

A i am an economist. 

Q Are you al.o an hl.torl.n by profc.ion, of 

economic history? 


. I. .v.«t is what you 

A i have examined the numbers, if 

are asking. 

q Fron 1547. how far bach In tine In the Unlteu 

States would you have to go to find Intere.t rate. a. low 

a. they were when the exchange occurred? 

A 1 would Just be giving you a guess. It wou 

po .one tine before the turn of the century. I *»'* 
♦-hink you would have found them at any time with 
possible exception of a year or so In the *30. when they 
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may mv« IM U. a little higher or lower. - re.Ure 

you are talking about a general level. I would 

they were probably at the lowest level of all tiaa at that 

tine. 

q what was the businese of Cities Service Company 

at this time, the parent, the taxpayer company? | 

' A lt was a holding company, which held securities 

in oil companies, electric companies, gas properties. 

q what did it get income from? — th ‘ 

source of its income? 

A Overwhelmingly, interest and di/idortds. 

0 you compared the debt position of Cities 

service with positions of other companies, did you, 

sir? 

A I compared them with manufacturing generally 

and with petroleum companies specifically. 

0 Did you compare them with other companies whose 

eole source of incomevas dividend, and interest? 

A No, sir, I did not. 

q WOW, your second adverse factor was that a 

high proportion of debt would inhibit Investment, of the 

borrower in plant and equipment, is that right? 

A I£ x remember correctly, my third factor was 

w vou wouldn’t havo as 

, that if you had a smaller cash flow, you -o 
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much money available 

«* or to retire debt. scrvlee company 

Q And you considered tha 

4mfpat in plant and equipment 

haVO less money to inv 

" that was adverse resulting te¬ 

as one ot the factors that 

this exchange, Is that correct? 

Katr the way they invested in 
' * you must remember the y 

^ i n a n a subsidiary. 

1 . nt lB by putting money in 

>lant and equipment is y P 

th at they invested directly, because, 

1 noan tha , ,,. elf w «. a holding 

cities Service itself 
you've indicated, Citie 

~7 »- - - -h: 

with Its position in the end of 1946? 

A well. ! -viewed Its annual re^ * ^ 

years before. 1 “Y have ^ ^ 

reCaU ' ,, what the consolidated sun.lus 

o 00 you r ° cal 

you Ilk. to have your notes? #bout 

A I don't recall. Vou are talking 

the consolidated or the company 

q Ho, the consolidated. 

A For the whole systen? 
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Yea. 


A I don’t recall the number. I had the annual 

report, I could check it. 

Do you want me to look at it? 
q If I give you the statistics, subject to check 

by „y opponents, that the con.olid.ted surplus increased 
from $20,496,000 in 1940, for the whole system, to 
$ 151 , 560,000 in 1946, 20 million to 131 million con¬ 
solidated surplus they had in the corporation, I ask you, 
did you consider that Increase in reaching your decision 
aa to the effect of this exchange? 


on it. 


I don't think the increase has any bearing 
I noticed there was a large increase. I don't 


remember the exact figures. 


But you did not consider it. 


Ho, sir. 


a l recall you giving testimony as to Sewell 
Avery in Montgomery Ward. What was that story, sir? 

A Mr. Avery became famous in World War II tor being 
carried out of his office by the troops, as 1 recall, and 
after the war became even more famous when he refused to 
invest the large amount of money which Montgomery ward 
had available in expansion oecause he feared the economy 
was going to collapse, and then Sears Roebuck Just took 


—°. 
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the bell away trom Montgomery ward. 

It 1. a classic case of *»t tamed oat to be 

mis judgments * .. 

q would you say that Sewell Avery was the leading 
advocate of your pessimistic pessimists, the phrase you 

utiod? 

■ A V es. I think Mr. Avery was one of a number 

of businessmen who felt very strongly that way. There 

were a few economists who joined him. 

Q I also notice that one of your adverse 

effects was that dividends on common could only be pay¬ 
able for earned surplus earned after January 1. »«7, 
is that right, sir? 

A yes. I indicated that was a restraint. 

I did not think It was the overwhelming one. 

That would depend upon what earnings were. They couldn’t 

draw on the preceding surplus. 

q However, after this exchange their dividend, 

could bo Issued on the common stock, isn’t that correct? 

A That's right. 

q Before the exchange, dividends could not be 

issued, is that correct? 

A That’s why X put that on the favorable side, 

you may recall. 
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398 q That wa. th. point on your favorable 
That's right. 

q But you said a. a^alnat thawt th. company could 

only iaau. dividend, out of earned surplus after danuary 

1 1947, is that right* i 

h That'. right. The rca«»n why I c.Uad atten¬ 

tion to that - I ~y -av. forgotten to mention it - 
X «. also a director of a ban* and have the problem of 
declaring dividend., and we are rather reluctant to 
get too generous with dividend, unless we thin* we have 

a little left in the kitty. 

so that the fact that you couldn't touch what 

available in the way of surplus, whatever form it may 

have taken, prior to January 1 of 47 becomes a form of 

constraint. 

«. restraint which the directors 
q would the amount of restrain 

declaring dividend, bo a function of the 
would have on declaring 

sort of business the corporation was in? 

h yes, 1 think that would be a factor. 
q A„d comparing a holding company, with it. only 

income from Interest and dividends, with an indu.tri.l 
company, then th. directors of the indu.trial company 
should keep more in the kitty than somebody in th. ho 
in, company, isn't that correct? 
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2 

A ~ ’*I think this really depends upon the company 

' 3 

and the relationships to the subsidiaries. 

4 

If it had subsidiaries who were having trouble 

5 

borrowing, assuming that things had gotten bad, then I 

1 6 

would think they would want to make sure that the empire 

7 

wouldn't collapse because of something that took place 

l 

6 

with one of the subsidiaries and they would make some 

9 

money available. 

10 

So that it really depends again on the economic 

11 

circumstances. But ordinarily the holding company. 

12 

! 

unless it is engaging in a vigorous expansion program, 

13 

whore it uses the cash for acquisitions, could pay out a 

14 

higher proportion than could an industrial company. 

15 

Q You compared the obligation of the corporation 

16 

to pay its accrued dividends and dividends on the 

17 

preferred stock with the obligation of the corporation 

18 

to pay interest on its issued debentures as a part of your 

19 

study, didn't you, sir? 

20 

A Yes, sir. 

2 21 

0 And was it your opinion that the Cities Service 

22 

could have ridden accrued dividends out forever without 

I 

23 

paying them if, say, they were so i. -'lined? 

24 

A Unless somebody found some way to go to court 

25 

and stop them, they could have lone it forover. Of course ; 
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tho common stockholders would have gotten nothing. 

There have been cases where the preferred stockholders 
ended up with nothing and the company, if it went down 
tho drain, finally got nothing. 

So it could ba done, and I think we have to keep 
in mind that if Cities Service finally got out from under 
the Public Utility Holding Company Act, which would 
have been their fate, say, three or four years down tho 
road when they disposed of the various eucsi lares which 
they had agreed to sell, that at that point they would 
r.o longer have been under the constraint of purchasing in 
the open market their preferred stock. As I recall, . 
there was a limit of no more than about $50,000 worth of 
stock that could be bought by a holding company. 

But if they no longer were reristored they 
could do what thoy had done during tho '30s, when they 
bought in large quantitieo of the preferred stock. 

So that it dooan't necessarily follow that the 
preferred stock stays out forever. It depends on the 
circumstances. 

q Actually, if the company is fiucceasful in the 
policy, it is smart business for the company not to pay 
dividends on preferred stock, diucourago the stockholders 
Croa thinking they will over got any preferred Jivi lends, 
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^ .harp but 

much as a company being ««art or -harp 

the experience, of the '30a. when many *»*»“** 
companies had great. great ^“cultles, 

can see that a conservative point of viov 

would say -Let's hold or. to the cash.’ 

g B „t it was P«t of your thinking that the 

♦•Via eccruod dividends 
service could have refused to pay the 

. the foreseeable future, lsn t 

on the preferred stock for the for 

that correct? 

x Let me put it this vays 

what was part of my thinking was not that 

they could refuse to pay for the foreseeable future, but 

that option did not exist. 

X» other words, if they resumed dividends on 

I the preferred, let- say they decided to pay « * 

1947 and without paying any arrearages at the moment 
and then in things didn't look so good, they could 

atop that. . 

But the three and a half million involved an 

interest, sinking fund and things of that kind they could 

they wouldn't pay this thing, hather it 1. a -ter 
j o£ having flexibility. 
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q In fact, aa a result of this exchange, do you 
know whether the dollar amount which waa payable in 
preferred dividonds by Cities Service waa more or lean 
than the dollar amount paid on interest on the debentures 
exchanged for that preferred stock? 

A Thoy were approxirately the sane. I don’t 
have my notes. There was a few dollars difference. 

And, as I indicated, when we allow for the tax effect, 

i» 

the specific amount net paid art divid e n ds was sorothinq 
like two million one against three and a half million for 
the preferred. 

And when you added the sinking fund of a 
million and a half, so that even after taxes it mi three 

million six agnlnlKt about three million five. 


Incidentally, if you weren't earning any 
money, you would got no tax benefits, in which case you 
would he paying out five million instead of three and a 

half. 

Q Exactly how did that sinking fund work? 

Well, they wore to either turn ov«:r to the 

trustee a million and a ha12 in canh or securities each 

‘l 

11 yi .U-, i*« l tor.-itl. The or Unary we.v n sinking fund 

-» vor) • is vou agree to buy in or to nuke available to tuu 
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trustee whatever the amount is, in this case a million 
and a half. 

It is a compulsory part of the ^eal. You 
don't waive the sinking fund without getting into 
trouble. 

q They could have satisfied that sinking fund 
either out of the debentures they issued as a result of 
the exchange or by dollar payments, isn't that correct? 

A Well, the only way they can satisfy it out of 
the debentures issued is by buying them, 

q On the market. 

A That's right. Unless they call them in. 

q And the minute they boug - them on the market 
they would get credit for the face amount, say one 
million five, is that correct? 

A For the retirement, yes. 

q well, if they just paid the cash, they would 
have to pay the full one million five in cash. 

A That's right. 

q so that to the extent that the debentures on 
the market sold at lee. than par, it was more favorable 
to Cities Service to purchaeo on the market than it was 
to pay the $1,500,000. 

A To the extent that they were alert to their 
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opportunities. 

Q When were these debentures exchanged due? 

A In 1977# as I recall, another five years. 

0 Did you consider whether Cities Service could 

have refused to pay the accrued dividends due on its 
preferred stock from 1947 sll the way up through 1977, 
as part of your decision in this case? 

A No, sir. 

0 In fact, how long had the preferred divider..:* 
been passed by Citios Service in 1947, if you recall? 

A If I remember correctly, from about 1932, with 
the exception of a payment of half a dividend either in 
•40 or '41. 

Q So it had already been passed for 14 years, 
and if Citios Service refused to pay thu dividends for the 
whole time of their debentures, if they chose not to go 
into the exchange, it will be a total of 44 yearn, is 
that correct? 

A If thoy waited for that whole period, it would 
hnvr* been 44 years. 

lfR. MURPHY; One ":inuto', . please, you** honor. 

(Pause.) 

0 Po you recall giving testimony oarll^-i on 
direct, examination that tiv* ordinary or ununi co wve of 
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purchasing back the outstanding preferred stock of a 
corporation, or redeeming that stock, was by cash 
payments? 

A Usually cash. Sometimes they are exchanged 


for common stock. 

q So this transaction was unusual. Instead of 

paying cash or common stock, they issued debentures. 


is that correct? 

A I wouldn't say it was unusual to the extent 
that no one el had ever done it. I didn't run into 
any recently. But you can do almost anything in the 


field of finance. 

q But in 1947? 

A I would have thought that was the wrong way to 


do it. 

q Did you consider whether the preferred stock 
had voting rights when you made your decision and your 
opinion? 

A I didn't give too much weight to that, no. 

I don't recall examining it. 

q You didn't examine it. , 

You also talked about Cities Service, or the 
holding company, making loans to the subsidiaries if a 
subsidiary had trouble making loans on its own. Do you 
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recall that? 

A That was in response to lour question. 

0 in fact, what was the financial condition of 

Cities Service's subsidiaries in May 1947? 

A I really don't recall other than the fact that, 

a . I read their annual reports for '46 and ' 47 , each of 

the companies seemed to be SO in, out borrowing money 

and selling securities at interest rates in the go 

way that we've talked about. Out I didn t examine 

the individual financial situation of each of these 

subsidiaries. 

Q What do you mean by -each of the subsidiaries 

seemed to be going out and issuing stock and borrowing 

money"? 

A if you look at the annual report for Cities 

Service, you will find that Toledo Edison borrowed money 
also coming due in 1977. And they have in much of 
their annual reports in that period, I believe under the 
heading of financial factor., a list of the transaction, 
o, the subsidiaries, and some were making bank loans, 
seme were paying them off, some were selling bonds. 

This is what I had in mind by their financial trans- 

actions. 

0 so would you say that in this case of Cities 
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Service it.. -Her. the —~ 

forced to borrow their ^ney fro™ the parent rather 

than borrowing It fron the marketplace* 

A „o.t of theee were from the marketplace, 

„ all X eaid we. that the availability of money, 
available for inve.tment In tho.e area, would be 
restricted. I bad no information on how much had been 

Invested, currently. 

MR. MURPHYJ Thank you very much. 
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0 or. Bataan,, ooeld you tell us rhrtl-r in your 
expert opinion It is vine to* • subsidiary 00 " P “ T ' *“ 
operating oospany. *» «“•*•» Ol o* it* -» lMO ~ 
rad all of its liquid retsinsd •anln«s t® the praeat 
company »s s natter of aaMsl practice? 

A MU, actually they couldn’t do It. If V® u had 

public utility subsidiaries, oleotrio and c«P«»i«. 

you would hrar pretty quickly fro. the toeal public 

utility oondssions, spurt item the SBC. 

secondly, you retain earning, for • purpora, 
or a series of purposes. Ooo is to oqueliso dlrld-nda 
over tin.,* to -ako sure that whatever -ouie. you are paying 
.. dividends will not be ortxa«ely errntlo. 

secondly, you retain earninge for rslavratnsnt 

in the conpray. And these oc-psnUs nppsreaUy hed 
investnent nrade, financial «~ds. Part of their earning. 

would ba aaad for that porpoaa- 

The consolidntod ssrplas of the entire eyeton 

, ian't available to Cltie. Service, if this 1. -hnt you «. 
anting about, all that 1. svaiUbl. to the p««t 
company le that is pa* out, nnd the aaoent that aw be 
j paid 1. also affected by. or is P»i»-rily affootl, 
by the dividends that the subsidiary declares. 
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Zf Cities owns all of the stock, they can 
influence the dividends, of course. 

MR. CASEYi May I have just one moment? 

% 

(Pause.) 

MR. CASEYx I have no further questions. 

THE COURTx Thank you. 

(Witness excused.) 

MR. CASEYx Your Honor, we propose now to call 
William Fields to the stand. 

WILLIAM R. FIELD, being first 

duly sworn, was examined and testified as followsx 
MR. CASEY: The testimony of Mr. Field will 
be fairly extensive. I just wanted to inquire whether 

we should start it now. 

THE COURT: I think so. I think we'll go to 
a quarter to 1:00 and then adjourn to 2x00 o'clock. 
DIRECT EXAMINATION 
DY MR. CASEYx 

Q Mr. Field, would you state your occupation? 

A I am a vice-president and economic analyst 
with H. Binder Associates, Inc., business address 
1828 L Street, Northwest, Washington, D.C. 

Q Mr. Field, I hand you a copy of Plaintiff's 
Exhibit 1, which has already been admitted in evidence. 
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3 jgrf 

and 1 direct your attention to Appendix B. 

A Yea, air. 

q I ask you if you have, yourself, prepared that 
portion or the Plaintiff. Exhibit relating to your 
education and professional experience? 

A Yea, air, I did. 

q Field .were you employed by Cities Service 

Co. In connection with this proceeding? 


A Yea, I waa. 


q And what were you naked to do? 

A I waa asked to determine what valuo, 

If any. Cities Service Company realised upon the exchange 
of $113,246,950 of three per cent 30 year debentures 
on May 28, 1947 for its outstanding preferred and 
preference stocks over and above the $45,323,846 received 
upon the original issuance of the said preferred and 
preference atocka. 

q Will you explain your approach in reaching 

your judgment and opinion in this matter? 

a My approach was to try to determine the value 
of any consideration received at any time by Cities 
Service. 1 stopped to think about the question of con¬ 
sideration and I felt it did not necessarily have to bo 
in cash, it might have been in the form of intangibles 
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4 jgrf 

or tangibles. 


Field - direct 


I did think, though, that value would have to 
( oni day be coaverted or »«ahov be converted into a 
monetary value. I somewhat looked upon it the way 

ve do of appraising a piece of property, a going business 
concern. There is a little ditty in eoonaaiet^^_ ^ I 
evaluation we often use. The value .of a thing is 
the prioe it will bring. 

SO approaching it fro. the willing boyar, willing 
aollor consult, 1 tried to determine then what tha value 
to Cities service was. 

I thought a waxy important atap waa to aeparata 
the face value of S115,246,»S0 into four basic covenant.. 

For your information, the basic cosgwoanta are listed 
on page 2 of my report. The firrt ooi*oncnt was the 
original discount cau.od by faca value In excess of 
fair market value. That component was $13,366,154. 

The second basic component was the cali premiums. 

That amount to $6,885,000. 

The third component was accumulated arrearages 

0 

of $49,671,950. 

Tho fourth component was original fair narkot 

value of the consideration paid of $45,323,846. 

\<hen you add those all up you get tho $ 115 , 246,0 SO. 
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'M * f\ 

Now, X want to emphasize. In so doing X don't 
w* sh to imply that the $115,246,950 was a true value 
figure and that that amount represents a payoff or 
redemption of the preferred and preference stocks. X am 
merely using it to show the components of that 115 million 
odd dollars. 

Q Looking to the four’ components, would you tell 
ua how you dorived the original item of $13,366,000 
representing the excess of stated or par value of the 
preferred shares over the fair market value of the 
property acquired? 

A Yes, sir. I took the $58,690,000 stated 
value and I merely subtracted from it the $45,323,846 of 
the amount received for the preference and preferred 
stock and got the $13,366,154. 

Q Do you consider this $13,366,000 as representing 
consideration received by Cities Service Company when the 
preferred and preference shares were acquired? 

A No, sir, I definitely do not. Firstly, by 
definition it seems that the $13,366,154 could not be 
consideration if, in fact, the aggregate value which 
Cities received was only $45,323,846. 

Q The next component of value in your consideration 
was the callpremiums of $6,885,000, is that correct? 
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Q Wbuld you toll us bow you analysed this item 
*hd its impact on ths ooepany? 

A Yes, sir. I took first ths derivation of it. 

I went to sows fairly soil known investment services, 
Moody's Public Utility Manuels and Standard & Poors 
Corporation Records, and X obtained the call premiums 
and the number of shares outstanding both at the end of 
the year 1946, and these were also still outstanding and 
"tin call preaiusn at the time of the exchange, 
and I Sinply, by arithmetic, multiplied the number of 
aharos of each of the components, ths preferred and 
preference sto5k, by the per share call premiums to get an 
individual caU premium for each of the components of stock. 

And then I merely sunasarised or auamated, added 
those, to come up with $6,885,000 shown on page 4 of 
my report. 

I again asked myself as an analyst did I 
consider that that represented consideration received by 
Cities Service, and again I came to the conclusion 
it does not. 

n y Ats nature call premium is a penalty. 

It ia a jonnlty the company would have to p iy if it 
called tie ntock. 
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At no time did Cities Service receive anything 
in consideration equal to that amount. 

My further analysis, which I've done in Section 
3 of my report, gave me a conclusion, or caused me to 
conclude, that it would have been highly unlikely that, 
even if the company were to call its stock, it would pay face, 
value. 

For a long period of time prior to the date of 
the exchange the company's financial performance, which 
I ovaluato in that section, indicated it was not financially 
feasible or advisable for the Cities Service Company to 
have called the stock. 

Q If it had been in Cities Service' interests 
to acquire the stock, what approach was available to 
the owner calling it? 

A For tnany yoars the obvious one was that it 
could have actually gone out into the market, as it had done 
in the past, and purchased the stock. 

Assuming the lack of the whole scheme of 
SEC regulation leading up to the simplification plan 
and the exchange, it could have even been assumed that the 
company '^rever thereafter could have purchased its 
shares. 

And even assuming that there was going to be 

• SOUTH!AN DISTRICT COURT RCPORTCRS. U.». COURTMOUSC 
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e continuation of SEC regulation , there was still the 
avenue of purchase of stock up to the exemption that 
Rule 042 allowed, and that was $50,000 a year. And at 
the low prices this still could have enabled a substantial 
buying back of the preferred and preference shares. 

Q And your conclusion as to characterising the 
call premium as consideration to the company was what, 
please? 

A It could not be considered, in my judgment, 
consideration paid to tho company or received by the 
company. 

Q Could I draw your attention to the dividend 
arrearages, accumulated arrearages of $49,672,000? 

Would you tell us how you analysed that and its 
impact on the company? 

A Yes, sir. This was the one that took the most 
time, and tho remaining part of the report actually 
is very much related to that question. 

The first step, of course, was to merely determine 
the amount of the arrearages. To do so I again took 
the Moody '8 Public Utility Manuals and Standard & Poor's 
Corporation Records, checking one against the other 
to make sure they both showed the same, and found what 
the number of shares and the arrearages per share were 
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ft 

at tha end of 1946, and those were also the same on the 

m 

date of the exchange. 

- * 

And Z again,by mere arithmetic, multiplied the 

1 

number of shares by the arrearages to get the total 


arrearages for each of the issues. I then merely summated 

1 

and got for all issues the total arrearages of $49,671,950. 

1 

m 

Q Do you consider this accumulated arrearage 

I 

amount of $49,671,000 as representing consideration 

1 10 

to Cities Service when it acquired the preferred and 

1 

preference shares? 

1 12 

A Ho, sir, I don't. I looked at it both from a 

1 13 

direct monetary payoff type possibility and also the 

1 4 

possibility that somehow the exchange had given Cities 

1 15 

Service something of value by exchanging debentures 

1 6 

for a vague and nebulous and quite unlikely obligation. 

17 

After looking at it from both the direct and 

18 

indirect basis, I concluded that there was no consideration 

19 

equal to the $49,671,950 given to or received by Cities 

20 

Service Company. 

21 

Q Did you compare the status of a bond holder as 

22 

f 

against a preferred shareholder in your analysis? 

23 

A Yes, sir. In addition to my past understanding 

24 

and experience, I reviewed, again to make sure and most 

25 

or all textbooks that I could readily find on the 
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Field - direct 


subject of finance typically treated the bond holder 
as holding a legally enforcible obligation to the coup any, 
whereas the preferred or preference stockholder did 
not hold such a legally enforciblo obligation. 

The preference or preferred stockholder merely 
gets, typically, a preference to the assets upon liquidation, 
or preference to dividends if declared before common 
would get dividends declared. 

Failure to pay interest can result in bankruptcy — 
I say can and quite will result in bankruptcy 

proceedings. 

However, failuro to pay a preforrod or preference 
dividend does not usually, or does not resort to bank¬ 
ruptcy. 

Failure to pay, in this case, build up, arrearages 
did not somehow magically upon the exchange of the preferred 
and preference stock for debentures make the past preferred 
dividends an obligation. The bonds did, though, become 
an obligation and had to be paid, or the debentures 
had to be paid. 
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q In your study of tha situation in 1947, did 
you uncover any indication that tha preferred or 
preference shareholders were anticipating a payment of 
the arrearages or perhaps the public might have been 

anticipating the payment of arrearage? 

A I did a rather thorough analysis that covers 

the pages 7 through 15 of my report. The analysis was 
of investor behavior to determine if the payment of 
arrearages was anticipated absent an SEC organised 

reorganisation. 

q What did you conclude? 

A After the detailed analysis, I concluded that 

absent the SEC edict, absent the simplification, it 
was obvious that the investor in his behavior and we can 
study that behavior by studying the prices of stock 
specially, the behavior indicated that the investor was 
not anticipating the payment of arrearages. 

q What data did you study in arriving at the 

conclusion that you have just stated? 

A The first segment of my analysis and the data 

that I studied is reflected on Schedule 1 of my attach¬ 
ment, appendix designated Appendix A. 

I wanted to go back to a period where the 

company was paying its dividend, on a preferred .took 
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and had no accumulated arrearage** and 1 wanted to 
compare that period and the price* of that period with 
a subsequent period where there were arrearages and where 
there were no dividends being paid. Therefore, I chose 
the year 1923 and 1 carried it all the way to 1946 and 
I show the detailed high-low and average price for each 
of the issues, the $6 preferred, the $6 preference BB 
and the 60 cents preference B on that Schedule 1. 

The usage of prices here was with the recog¬ 
nition that a particular price on a particular day or 
particular month does not necessarily represent the value 
of all the shares outstanding, but I think such prices 
do have use and we can study such prices for trend* and 

changes in investor behavior. 

The way I used the data was taking the 06 

preferred stock as an example on Schedule 1. I took 
the prices and I studied those prices for investor 
behavior, namely, for instance, in 1923, the average 
price wan $67,125. I carried those things out sone- 

tlines further than wo have to because they were reported 
in ,lgh tjf, but certainly $57 la all that i» important. 

I’iovuvor, the dividend of $6 wan paid e«c. ar.o 
, ;7 cry time, 1924 through 1920. The average price 
increased dramatically Crom the 1923 level na can : e 
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seen fro. the table. It went in 1923 fro. 67.125. 

1924 it was 75.312. 

1925 it was 82,588 and it went up In 1928 to 
99.00, and hod been increasing steadily through the 


years. 

Q 


What happened subsequently? 


I notice it 


goes down. 

A T.s. In th. y««r 1929, th. avora?. price 
feu but not to the pr.-l92« l«v«l. to 91.375 and ev.n 
in 1930, it was 86.02. 

Then in 1931 when the dividend was again passed, 
after being paid only through June 1, the price foil 
.vjain to a low of $35 and averaged about $60. 

As the history o? the non-payment of dividend 

lengthened, the price continued to fall until 1935, 
surprisingly hit a lowof $6,125, slightly more than one 

year’s dividend. 

So, a purchaser of that stock could have bought 
that stock at $6 and if the dividend had been paid in 
subnequent years, ho would have received^ch of the 
subsequent years the same amount in dividend that no 
paid for the stock. 

Yha ntudylnn of till. 4at„ qivoe no on iwllc'l- 
tioit that Uurlr.j th. t rtex' at no payment of 41vld.nl., 
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the price had fallen substantially. 


Then, in later 



years it stayed low. 

We can study the data, and it stayed low but 


in 1943, 1944, 1945, 1946 we saw a noticeable improvement 
in the prices, especially in the year 1945 and 1946. 

The problem with studying such data as 
Schedule 1, it doesn't take into consideration the differ¬ 
ence in dividend yield that could be obtained in other 
securities. The general interest rate movement might 
have changed, so I felt it was necessary to double check, 
so to speak, or to corroborate my analysis by looking 
to prices of Cities Service stock in light of general 
interest rate movement of other preferred stock. 

So, I did the analysis on Schedules 3, 4, 5 

and 6 of my appendix. 

Again, using that data, it reaffirmed my 


conclusion that the investor behavior did not indicate 
that they wore anticipating the payment of arrearages 
on the preferred stock. 

Q Will you take a look at Schedule 3, and tell 


us, describe to us why that schedule is pertinent to your 


consideration? 

A Yes, sir. 

Going on to Column 4 of that schedule, I 


toi 
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ffki 

appraised th. relative yl*« *•<>«* " hioh **“ • ch,,dule 

•bows •• the Colo™ 1 1 divided by coIobo >• 1 p ® ru ‘ 

that Column 4 and want down and notl.ed that-ban tbo 
dividend, vara not bain, paid and -hare th * re h * d b ** n 
accumulated arrearage., aubat»tial arraarag.., 1«. 

Instance, th. yaer 1934, th. raUtlve yl.ld factor »• 

*.490, indicating that tb. Inva.tor m hi. pricing of the 
preferred .took of Cltla. Sarvlca, a. oppo.od to th. 
pricing of a series of .took, that war. paying It. 
dividend, the r.lativo yield compare 32.32 for Cltle. 
Service to only 4.90 of th. high grad, preferred Moody 
which I used a. my calibrating davlc. and w. get a factor 

of 6.490. 

However, v« «n go back to the early year.. 

For instance. 1934 to 1930, and we can notice th. almo.t 
outstanding stability of that relative yield factor In 

Column 4. 1924 It «s 1.379. 

1925 it was 1.287. 

1926 it was 1.253. 

1927, it was 1.265. _ >. 

» 

1923, it was 1.237. 

1929, it was 1.311i arv * 

1930, it was 1.437. 

j TI ,o.c years, if add then up, we get a viol. 
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factor, . relative yield factor of 1.310, but when « . 

compare -hat happened in 1934 with that atandard that v. 
have developed, ve »y that the .toe* price of Citie. 

very low or looking at it another way, the »“ 

very high compared to the atandard of tho.e compile. 

Which were paying dividend, on the preferred, an the rea.on 
thi. W.., the lnve.tor obviously wa. not anticipating 

the payment of preferred stock dividend, in the year 

. ve , r , 1924 through '30, he .howed 

1934 1 whereas In the years 

that he was. 

coin, down from 1934 when the yield factor wa. 
6.490, 1 perused again Column 4 and came all the way 
down to 1945 before my standard of 1.31 was reached. 

! w „ able to conclude by inve.tor behavior 
then, that obviously the Inve.tor was not anticipating the 
payment of arrearages and the resumption of current 
dividends until pos.ibly 1945. But, he wouldn't even 

in 1945 be anticipating both the payment of arrearage., 
resumption of current dividend, or the price would have 
been even higher and the relative yield factor would 

have been even lower. 

schedule. 4 , 5 and 6 are the same type of 

analysis for the other two 

q J would invite your attention to Schedule 6 
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•nd ask you to describe mot. fully how you examined thi.i 
If it was any different from your earlier description 

of Table 32 - 

X For summary purposes, 1 have taken the relative 

yield factor and put it for each of the preferred and 
preference shares, put what was Column 4 in Schedules 3, 

4 and 3 on Schedule 6 and again, perusing Column 2 of 
schedule 6, again 1 am able to look at the very stable 
relative yield ratio from the period 1923 through 1930. 

I can see how again it peaked in the year In 1934, just as 
it did for the $6 preferred series In Column 1. 

1 can see where again the standard estab¬ 
lished for the years '23 or '24 through 1930 was not 

reached again until the years 1945 or 1946. 

Going over to Column 3 where It Is shown for the 
60 cents preference D shares, I can see where the period 
1924 through 1930 there was a relatively stable factor. 
Again, we get a peak In 1934 and again, we don't get our 
standard that was established in the period •24 to •30 

until the year 1945, 1946. 

The fact that prices raised In 1945 and *46 seem 

obviously that the Investor was anticipating something 
other than merely tho resumption of dividends, and 
certainly the payment of arrearages, he was obviously 
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/ _ 

••»u*ing something vta in th* wind h«r« and I t h i n k It 
was quits obvious to the investor that the simplification 
plan, sons simplification plan was going to be put together 
and the investor was starting to reflect sane of that 
antlioipation in the prices he was paying. 

Q Did you find any indication in examining the 
financial statements of the company and the other 
authorities to whom you looked that there would have been 
any basis internal to Cities Service for this increase in 
stock price? 

A I did study that possibility and the next 
seation of ray report from page 15 to page 21 dealt with • 
the analysis of financial date to determine if the 
payment of arrearages was financially feasible. 

0 What did you conclude? 

A Again, after studying many ratios which I 
will desribe, I cams to the conclusion that it was not 
financially feasible for Cities Service Oo have paid off 
its arrearages. It was a substandard operation fron 
the viewpoint of the investment anhlyst. Ue would 

* V 

conclude that tho payment of such arrearages would havo 
bean, while, maybe someone would argue possible, it would 
not havo boen financially feasible to do so. 

0 llow do you account for the increase ir. *43 and 
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•44 which preceded the plan of simplifcation? 

X The increase of the prices? 

Q Yes. 

■ ■w • *i 

A A. I ha-re Indicated, I think the'investor had 
aomething before him that could indicate to him that 
tl&e was going to be a plan of some typo that might 
possibly give him something other than a piece of paper. 

1 point this out on page 14 of my report. 

As early as December 23, 1940 when Cities 

Service first was subjected to regulation by the SEC, 

some plan was a distinct probability. 

Also, on July 3, 1941, the SEC instituted a 
Section 11-B proceeding in regard to Cities Service Company 
and all subsidiaries. 

As we are well aware, hearings are not held 
in a vacuum. knowledge of what the purpose of a 
section 11 hearing wae under the Public Otility Holding 
Company Act would have, X am quite sure, given the 
investor soma speculative basis for as.umlng that he was 
going to get something for hie piece of paper. 

q You have stated that your analysis shows that 

under normal operations and without the Intervention of 
a securities 4 Exchange Commission reorganization or plan 
of simplification. Cities would not have or could not 
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* * 

* w :; " 

2 

have paid off the arrearages and rearmed current dividends 


3 

or called the stock. - 

G 

4 

Could you tell us what led you to that con- 

L •• ~ • 

1 

5 

elusion? 

» 


6 

A Yea. In detail* starting with Schedule 7 

1 

7 

of my report, or Schedule 7 of Appendix A of my report. 


8 

I took in Column 1 the net income after tax. 

«• 

9 

Column 2, I showed the dividend arrearages and 


10 

in Column 3, I showed net income as a per cent of 


11 

arrearages. 


12 

In Column 4, I took the payoff period in yoars. 


13 

I think the data on Schedule 7 could be used 


14 

several ways to show that the investor could not have 


15 

looked to the performance of the company to give him 


16 

reason to pay substantially higher prices for the 


17 

preferred stock. 


18 

It is interesting to note that as late as 1942, 


19 

Cities Service Company had net income of only 


20 

$2,520,830. This is shown in Column 1. The lowest 


21 

level over the entire period. 


22 

What is also striking,•the level increased to 

o 

23 

$ 4 , 662,050 in 1943, still lower than six out of the 

• 

24 

seven years, 1935 to 1941. 4 

Between 1 942 and 1943, it can be recalled 

• 

25 
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that the prioe data shown on ny Schedule 1 of the 
appendix, tha prices o£ Cities Service Company's 
preferred and preference stock took a noticeable jump. 

Such jwp was moat likely not based on this rather sub¬ 
standard and ItCklhsts g th ^ jperfornanoe. 

Similarlyi even in the period 1943 to 1946, 
the average earnings was only $6,920,337 which was below 
the average of $6,9232,794 earned in the depression * years 
of 1935 to 1938. 

f 

Indeed, even if we take the high of $9,786,416 
shown for 1946, the results of this wouldn’t have been 
Known, I might add, until some tine in 1947, end if we 
take that high and compare it with the high of $9,615,714 
in 1937, it would have only been 1.8 per cent higher. 

The amended plan was approved, was dated 
February 20, 1947 and was approved by the SEC on April 
24, 1947. This would indicate that the earninga for the 
entire year 1947 did not exert any aignicant influence 
on the stock prices of the preferred and preference ao I 

didn*t show the year 1947 on my schedule. 

THE COURT* I think it might be a good tine to 

interrupt now. Ve will adjourn until 2 o'clock. 
(Luncheon rcocee.) 
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(2.00 p.m.) 


WILLIAM 


FIELD , resumed. 


MR. CASEY: Your Honor, before we'resume the 
examination o t Mr. Field. 1 would lik. your perpie.lon to 
release Dr. Beckman, who has concluded his testimony this 
morning. 

THE COURT: Surely. 

DIRECT EXAMINATION (Continued) 

BY MR. CASEY: 

q Mr. Field, before we adjourned for lunch you 
were discussing Sochedule No. 7 of Appendix A of your 
report. Would you please review how that schedule 
affected your analysis of the problem before ua? 

A Yes. I was comparing the net income in 
Column 1 over the years, trying to show that the company’s 
earnings performance had not improved substantially and 
actually, when compared even with the depression years, 
was either substandard or lacked any particular, say, 
luster or appearance of doing very well. 

The analysis also caused me to take certain 
base years or comparative years of net income with average 
price to show what happened to average price, and I asked 
myself did that chango in average price of the stock have 
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justification in the net income performance. And as an 
example I took the Schedule 7 data for Incone, net 
income for the year 1937 and noted that it was 
59,615,000 and the average price from Schedule 1 of the 

preferred stock was $37.50. 

Then I noted the year 1946 the average price 

had increased to $145.50, still coming from Schedule 1 

of my exhibit. However, the net income wa. only 

$9,786,000. 

It seemed to me such improvement in price was 
not justifiable in light of the earnings performance. 

I also looked to averages for the period 1935 
to 1938 compared with averages for 1943 to 1946, and 
that comparison is on page 16 of my report and it shows 
that the average price of the stock increased from 
538.89 to 5114.33 whereas the average net Income increased 

only from $6,932,000 to 56,927,000. 

q That was In fact a decrease. 

A yes, sir. SO it is a percentage decrease. 

So I concluded from that data that the price 
performance wasn't tied to the earnings performance. 

Many comparisons on that schedule could be 
Md e. There is nothing magic about the year. I’ve 

done. some interesting one. would be: 
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If you took the net income for 1940, when the 

price wee only $67, the net income v '4,000. 

in 1945 the price had Increased to $131, from 
schedule 1 of our exhibit, but the net lncoii wa. only 
$6,742,000, which ie approximately 1 per cent decrease 

againe 

We could also do it for the period 1940 to 
1944 , which showed an incre.ee in the price to 58 per cent 
more than what it was in MO, but the Income went down 

4 par cant. 

Using the entire schedule on page 7, Column 
1 and the price data on Schedule 1. I could conclude, 

„d did conclude, that the price performance was not a 

function of income performance!. 

I think that my conclusion then from looking 

at Schedule 1, Columnl, was that there was no basis free, 
an earnings viewpoint for the higher price, in the later 

period. 

Q Still looking at Schedule 7, could you explain 

the eigniflcance of Column. 3 and 4 of that schedule? 

A Yes. I wanted to try to get some kind of 
yardstick or standard to determine how large were the 
arrearages in certain year, relative to the income or 
the ability to pay those arrearage, if it — •••»«> 
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that all Income was available for payment. 

Aa I pointed out in my report, though, I don't 
think it la really realistic to say that all income is 
available in the typical oituation, and certainly not in 
the case of Cities during this period, to pay the arrear¬ 


ages. 

But I said to myself, assuming it was all 
available, what would be the payoff period, the number of 
years it would take to pay off the arrearages, and that is 
shown in Column 4. And also I wanted to show the 
relationship or magnitude of net income as a percentage 
of the arrearages, and that is shown on Column 3. 

And then I can take this data and compare the 
relative well being that Cities Service found itself in 
later years.compared with earlier years, and that is shown 
on page 17 of my report, where I show that the net income 
as a percent of arrearages in 1937 was 29.64 per cent, 
in 1946 it was only 19.7 per cent. 

And then looking at the payoff, which is really 
just the inverse of the net income as a per cent of 
arrearages, I show the payoff period in yoars of 1937 was 
3.37 years, in 1946 it was 5.00 years. 

I have also shown it for average periods. 

1935 to 1938 the payoff would be 4.46 compared 


toi 
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to a payout ratio of 6.72 for the yaara 1943 to 1946. 

However, you could make many different 

.. a. m You could compare, for 

comparisons on that schedule* 

instance, 1940, aa recently a. 1940. 

In Column 3 we saw where net Income as a per 

cent of arrearages was 22.31 and the payoff was only 
years. However, In the years '43, '44, '45 and '46, 
all those years later, the payout was much longer and 
the per cent of Income, or the income as a per cent of 

arrearages, was much smaller. 

So, using that schedule on Columns 3 and 4, 

again I drew the conclusion that from the earnings view¬ 
point there was no optimism pertaining to the potential 
payoff of arrearages. 

Q i would now direct your attention to Schedule 9 

of Appendix A of your report. 

A Right. 

0 I ask you the significance of that schedule in 

your analysis. 

A For those who might be following the schedules, 

the reason we skipped Schedule 8, that is merely a work 
paper for the arrearages shown on schedule 7. 

Schedule 9. 1 have shown for a relatively 

long period there the time, interest was earned on an 
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after tax basis. The after tax interest earned shown 
in Column 3 is merely the result of dividing Column 1 

by Column 2. 

The after tax interest earned reflected in 
Column 3 reflects (1) what I consider a very substandard 
performance of coverage, and later I'll get into some of 
the yardsticks or standards I used to help me draw the 
conclusion that these are substandard. 

But in addition it shows me that the level of 
that substandard performance over the entire period shown 
here actually in many of the years, of the later years, 

•41 to '45, were at least as poor as earlier years, '35 to 

'40, or in some cases even lower. 

So again looking at the coverage from the view¬ 
point of the preferred and common stockholder, the coverage 
of the interest after tax and what is left over for the 
equity owners has actually been substandard and did not 
indicate a likelihood that the company should pay dividends, 
arrearage dividends. 
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2 Q When you refer to it as sob-standard, with 

3 what other groups or companies did you compare the Cities 

4 Service performance? 

5 A The need for yard sticks Z think is very apparent. 

6 zt is always one thing to just say something is low, 

7 but we have to show it is low in comparison to something 

8 else. So what Z did was Z went to the Cities Service 

8 Company 1 s report, balance sheet report and income statement 

10 I reports. Z analyzed the company from the viewpoint, 

especially the income statement, of what was the underlying 
source of the company's dividends and interest representing 
the substantial income that the parent company earned. 

The consolidated report indicated that the 
flow of revenue, the flow of income, which is the 
wherevithall of earnings and the ability to pay upward 
to the parent, dividends and interest on debt, indicated 
that primarily the revenue came from petroleum company 
operations, followed by electric and also natural gas• 

So Z chose to compare Cities Service Company 
both on a consolidated basis and a parent only <7 
company basis with three relatively.large sample groups 
of companies that Z was familiar with. 

One of these, the FPC Class A and B Electrics, 
is a group of companies of all the companies that report 


SOUTHERN DISTRICT court reporters, u.s. courthouse 

rOLEV «a«IA«g HEW YORK. M.Y. 


25 


o 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


A 2G1 


24 


25 


30 


1-2 field - direct 

to the PPC in a publication that I have listed there in my 
source, quite often referred to as statistics of electric 
utilities in the U.S. 

Than Z took another broad group of companies, 
the natural gas companies that report to the federal 
Poser Conoiiunion. That is shows in column four • And 
then X took a group of oompanias the data for which in 
compiled by the old Chase National Bank, which now is the 
Chase Manhattan Bank, and I am aware that they continued this 

sories forward. 

The comparison then of just this one schedule, 
schedule 10, shows mo that in each and every case, either 
on a consolidated or a parent company only basis, Cities 
Service was sub-standard compared to the other three 
groups and especially oomparod to the group which I 
think is the saost meaningful for comparison purposes, 
the 30 petroleum companies since the basic whorewithall 
of this company's ultimate Income was very much associated 
with that industry. 

Vhen wo compare the coverages for tlur r-Aturoj. 

V 

gas conrannios *uwl the Class A and 3 electric with Citi-o 
f 'orvico, wo should realize that tv. PPC grov.pn aro 
recognized an companies of relatively lew risk a.vl '.as 


regulate*’, income ah -i level which ia usually considered to 
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to ba th. lowest possible level of Income to protect 

the consumer. 

So wo have an ultra low standard or yard stick 
here to compare with and we find Cities dld npt live 
up to that ultra conservative and low standard. 

But when we compare It with the 30 petroleum 
companies, which is a better standard In my Judgment, 
ve find it did Touch more noticeable poorer. 

Q Did this lead you to any conclusion as to the 
employment of cash on the part of th. company? that Is, 
should it go to reduce debt charges or pay off arrearage, 

or what, in your opinion? 

A I certainly think a company that is doing sub- 
standard ought to concern Itself primarily with becoming 
standard. And certainly one way It could help to 
remove the problem more than It had done In the past Is to 
pay off its indebtedness, to reduce the interest coverage 
I am sorry, to reduce Interest end therefore increase 

interest coverage. 

o What bearing does this latter study have on 
your conclusion as to the analysis of coverage ratios? 

A 1 got the first part of your sentence but 

I didn't get the last. 
q Excuse me. 
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Comparing the coverage ratios# as you have 
done on schedule 10# what bearing did this comparison 

have on your conclusion with respect to the potential 

1 '» 

pay off of arrearages? 

A Again# it led me to the conclusion# as all 
my prior analysis had and all my subsequent analysis 
did# that the company did not find itself in a 
position that it would likely have paid off its arrearages 
and it would have been doubtful that the investor would 
have anticipated such pay off. 

Q I would like to invite your attention to schedules 
11 and 12 of Appendix A to your report# Mr. Field, and 
ask you the purpose for these tables. 

A Again, 1 wanted to compare some meaningful 
financial performance ratios for Cities Service Company 
on both the consolidated and ft parent company only basis 
with the yard stick or standard companies. 

The schedule page 11# the analysis of the ratio# 
comparative rates of return on average total common 
and preferred equity capital# is what is shown. 

Again# looking at columns*1 and 2# this schedule 
shows that Cities Service Company was below not only 
the 30 petroleum companies in oach year# in every year# 
but it was also below the two very minimum conservative 
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type groups of companies, the FPC natural gas companies 
and the FPC Class A and B electrics. 

Whereas on schedule 11 Z was showing rate of 
return on average total caramon and preferred equity 
capital f the schedule on page 12 shows the comparative 
rate of return on average total capital. This includes 
debt whereas the schedule on page 11 excluded debt. 

Again, the sub-standard nature of Cities Service's 
performance compared with tlve yard stick groups of 
companies is evident. In each and every case, in each 
and every year Cities Service, no matter whether you 
look on a consolidated basis or a parent company only basis, 
it was below the performance, financial performance of 
the three groups, and I have to keep on emphasising the 
conservative nature of the groups shown in column 4 and 
column 5. 

Q Z would now invite your attention to schedules 
13, 14 and 15 of Appendix A to your report and ask you 

to tell the Court the significance of these schedules. 

* • 

A These schedules emphasise the relative sise 

4 

of the debt income, or looked at another way, the interest, 
as a factor in Cities Service Company compared with the 
yard stick groups. 

For instance, schedule 13, where Z have shown 
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n4t lnooioB u ipv cent of not loom plus interest r 
ahooo that Citloo Service, aa an exaaple in the year 
1946, even after there had been some Improvement, on 
a consolidated basis earned net income which was only 
64 per cent of the net income plus interest. 

On a parent company only basis it earned net 
income which was only 61 per cent of net Income plus 
interest, whereas the 30 petroleta companies, the part 
that flows* through to nat income was 96 per cent. 

The part that flowed through to the FPC and natural 
gae companies as show in column 4 wee 82 per cent 
approximately. 

Tho part that flowed through to net income 
for the Class A and B electrics as shown in column 5 
vns 75 per cent. 

Again, the conclusion is that m^ch less flowed 
through to not income in the case of Cities than in the 
comparative groups. 

On schedule 14, I am looking at it just tho 
Other “ay. or obvera. or eo^X^nfl to what I ln 

achodule 13, I ijho.,ld/«7ph.ml*o that schedule 14, If 
.-"Mod for a particular year and a particular group to 
.chodulu 13, iould cgval to 100 pur cent because tho 
portion that t&AtMci through to not 1nacre or t.hj oortion 
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that f^lows through to interest, fcfti two added together, 
would be 100 per cent. 

• i 1 

So schedule 14 merely looks at it from a 
different yiewpoint. The large size or the large magnitude 
of interest when you compare for the various groups, 
and again you draw the same conclusion, which shouldn't 
be a surprise because of the dunplexnental nature of the 
two schedules, you conclude that Cities Service Company 
hfl d much more of its net income plus interest flowing 
through 1 n the form of interest than the other groups 


did. 


In schedule 15, and continuing to show 


the magnitude of interest or the importance of interest, 

I've related it rather than to an income account, the 

way schedules 13 and 14 did, I looked to another yard stick. 

I related interest to a balance sheet account. I 

asked myself what was the interest as a per cent of the 

average debt capital. This is quite often referred 

to, especially in regulatory proceedings, as the imbedded 


d*bt cost. 


a • 

A company with a relatively high imbedded 
debt cost is in a worse position interestwise than a 
company with a relatively low imbedded debt cost. 

So here we can see that Cities Service, on 
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sahedule 15, both on a consolidated and a parent company 
only basis, fared very poorly when compared with the other 
three groups. Zt had the highest imbedded, debt cost in 
most years, especially when we take the parent only company 
it had very, I think a two time — over a two times — 
or almost a two times ratio compared to the 30 petroleum 
companies, in many cases. 

Q Zn your opinion, then, do these schedules 13, 

14 and 15 indicate the advisability of employing cash 
to reduce debt or to pay off arrearages? 

A They definitely indicate to me that the company 
had a strong need for reducing interest charges and they 
also indicate to me a practice unavailability of an 
adequate flow of income to pay off the arrearages. 
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Q Z would now invite your attention to schedules 
16 and 17 of Appendix A to your report and ask you to 
describe the significance of these schedules <*nd in your 
conclusion. * 

A Schedules 16 and 17 is just primarily to show 
the relative size of the debt of the other comparative 
companies. 

My conclusion is after looking at this. Cities 
Service Company's debt — I am sorry, I am talking about 17 
first. I skipped page 16. 

Is it possible to have ny response read to 
this point? 

(The record was read.) 

A (Continuing) Schedule 16 shows the long term 
debt capital as a per cent of total capital whereas 
schedule 17 shows common and preferred capital as a 
per cent of total capital. 

When Z appraised both of these two schedules 
together, I come to the conclusion that Cities Service 
Company's debt capital represented a substantially higher 

t 

percentage of its total capital than what seemed to be 
economically and financially feasible, specially when 
wo compare,such as schedule 16 where we compare 
Cities Service Company with 30 petroleum companies, where 
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it sown the Magnitude of the debt is two to three tlines 
tAat the magnitude, the relative Magnitude of the 
30 petroleum c om pa n ies 1 debt is, when we recall that the 

* ~ m 

basic wherewithal!, of this company's ability to earn 
is very heavily and primarily related to petroleum 
company operations. 

Q That last oomparison you made was to the parent 
company, ie that correct? 

A Toe. but you could aleo draw a conclusion the 
consolidated company also had a higher debt ratio than 
the 30 petroleum companies. 

Then on schedule 17, it is just the■*. coop lsnent 
of schedule 17, it is just the complement of schedule 
16. The two together equal 100 per cent and I draw 
the same conclusion from ths schedule. 

Q I would now invite your attention to schedule 18 
o.- ?.r»pendlx A of your report and ask you to tell the 
Court how this schedule influenced your conclusion and opinion? 

A 1 U3ud that schedule again to try to detonaine 
ths reasonableness of nonwono arguing that the .urr oarages 

I 

,‘ioul.J have i>^nn paid on thu preferred 'stoch of thin 

i 

company. 

The nc’.-titilo shown tJm nut income available 
fer dividend of arrearages after consideration of current 
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preferred dividend provision sad debenture purchased fund 
requirement for Cities Service Ooopeny for the years 
1941 to 194C. 

That data, specially in light of the high 
level of arrearages shown on schedules 7 and 8 of the 
exhibit, indicates to me the unreasonableness of expecting 
arrearages to be paid off from the operations of the 
business. 

We can note that in column 5 , we had several 
years there that actually would have shown a- dtfisltney. 
This schedule assumes that all income is available 
for paying those off, but as Z have Indicated, as a 
practical natter, a company doesn't go off and pay off 
arrearages when it finds us in a substandard financial 
position or it certainly should not do so. 

Q I will now auk you, Mr. Field, to state your 
conclusion after your evaluation of all of the data 

incorporated in your report. 

A After having fully explored all my financial 
data fron the question or fra.* the viawooint of either 
direct or indirect consideration, I have com© to the 
;oncl union that tlus arrearages in the amount of 
V ,, 9 > £71»C *>0 1 nor any part thereof, do rot constitute con- 
t.i duration. 7hoy dn not represent anything received 
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or receivable by Cities Service Company and since I have 
already gone down through the other three categories 
that X have evaluated, my final conclusion is that only 
the $45,000 — I am sorry. Only the $45,323,846 of 
original consideration received by Cities Service Company 
constitutes consideration received in respect of the 
preferred and preference stock, or value of any kind in 
respect thereof to Cities Service Company. 

Therefore, since Cities Service Company by the 
issuance of $115,246,950 had obligated itself to pay out 
more than it received as consideration, namely, 

$45,323,846, the difference of $69,923,004, clearly 
xopresent the discount on debt. 

MR. CASEY* Mr. Murphy, your witness. 

CROSS-EXAMINATION 
BY MR. MURPHY: 

q Mr. Field, my name is Dan Murphy. I am an 
Assistant and I represent the United States in this matter, 
Can I have your birth date? 

A March 9, 1933. 

Q Have you road Judge Mansfield's opinion 

in this case? 

A Yes, I have. 

q You just testified as to your expert opinion 
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2 

which Z take it was, on the 115 and some odd million 


3 

dollars of bonds issued by Cities Service and in exchange 


4 

V v 

for preferred or preference stocks and accumulated dividends 


5 

of Cities Service, that some 70 million dollars of 


6 

that is discount, is that right? 


7 

A Soma 69 million, yes, sir. 


8 

Q The result of your testimony then is. Cities Servici 

! 

9 

should have a tax deduction of that whole 69 million 


10 

dollars? 


11 

MR. CASEY s I object to that. The witness 


12 

is not competent to determine it. 


13 

THE COURTt He is testifying as an expert. 


14 

MR. MURPHY: I want to know whether it is 


15 

a discount for tax purposes. 


16 

THE COURT: Why don't you ask him. 


17 

Q Is that 59 million dollars a discount for tax 


18 

purposes for Cities Service? 


19 

MR. CASEY: Again, your Honor, I object. 


20 

This witness is not an attorney. That is what wo are 


21 

asking you. 


22 

THE COURT: I imagine there is some purpose 


23 

in his giving tho testimony ho has given but I don't know 


24 

if he is the proper one to state — I will permit 


25 

him to answer. 
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A My only comme n t of the 69 Billion , It does not 
In my Judgment represent consideration received by or 
paid to Cities Service end I have not drawn a conclusion 
as to whether it represents tar discount or discount for 
tax purposes. 

Q Your report is Plaintiff's Exhibit 1 received 

in evidence in this case. 

Do you have a copy of that report before you? 

A Yes, sir. 

q Referring to page 1 of that report this 

report was written by you, sir, by the way? 

A Yes, sir. I prepared it all but I didn't type 

it. 

q• And you state here on page 1, the purpose of the 
analysis is to determine what value, if any, Cities 
Service Company realized upon the exchange of US million 
of throe per cent 30 year sinking fund debentures on 
May 28, 1947 for its outstanding preferred and preference 
stocks over and above the 45 million received upon the 
issuance of said preferred and preference sharesi is 

l 

that correct? 

A Yes, sir. 

q I notice that you don't include the accrued 
dividends which Cities Service aloo received on that 
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2 

exchange on that statement of the issuance* Was that 

o 


3 

an inadvertence on your part? 


4 

•» ’ * > *-'! El 

A The accrued dividends that Cities Service 



5 ' 

received? 

- 


6 

Q There were accrued dividends — 



7 

A You mean the 49 million dollars? 



8 

Q Yes. 



9 

A My reason — 



10 

Q They are not mentioned in this issue as you 



11 

state in the beginning of your report but you did state 



12 

that Cities Service also did receive those accrued 



13 

dividends. 



14 

A I didn't state that they received those accrued 



15 

dividends. 



16 

Q So you didn't consider the fact — well. 



17 

isn't your testimony now that you didn't consider the 



18 

fact that after tho exchange Cities Service no longer 



19 

had an obligation of any sort to pay the accrued dividends 



20 

which had accrued on the preferred stock? 



21 

A My analysis of the accrued or accumulated — 

f 


22 

I am sorry, its accumulated arrearages, of the $49,671,950, 



23 

my analysis tells me there there was no likelihood that 



24 

those arrearages should have been paid from a financial view¬ 



25 

point, nor was it anticipated by tho investor they would 

• 
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hare bmma paid until, evidently, tha i*ro*tor mtmxtmd 
seeing thm event of som plan which would give than aome- 

thing other than thair piooa of papear, but I do not 

" . .«■» - 

in ray taatlnony conclude that Citiaa Service received 
49 willion. 

Afl a natter of fact, I have tried to look 
at every possible piece of data to indicate what they 
received and I eee nowhere did Cities Service receive 
anything similar to 49 million dollar*. That is certainly 
part of ray analysin. 

q So, the reason that the accumulated dividends 
were loft out of your isnue here that you state at 
page 1 of your report under "Purpose" la because you 
evaluatod those accumulated dividends at zero, as far 
as Cities Service is concerned? 

/ 

A Pram the viewpoint of Cities Service, I appraised 
the question of whether or not Cltlos Sorvice received 
anything in consideration equivalent to the 49 nillion 
«m<l ny vnrr.vcr was, they did not. 

'j T„i the upprcach that you followed, it 
.1 fair otatonont ti nt you follr\/nJ the ditty that 
•'ri .jnve no c.t the l-**-inning of your testimony, that 
• ]i j or t.n t.i .\ n in i_h* s price which it will hri!>), in 

■’i ;lng tills **nilv*itr? 


sou? mi ut\r ftu; 1 »umi »*f»»OHTi»o us roi»» 1 
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2 

A Tm, bat X think the problem is, "The thing," 



3 

X looked upon it from e concept of abet would be the 


o 

4 

nonetary value that Cities Service received and if it 



5 

o .. 

didn ' t get a nonetary value, X. say that that was 


— 

6 

zero, X followed it in that seneg. 



7 

Q And you broke up the items which Cities Service 



8 

was receiving into four categories, is that right? 



9 

A The word "receiving" bothers me. They didn’t 



10 

l 

receive these four categories. They issued debt at a 

l 


11 

face value of 115 million dollars and Z tried to show 

1 


12 

i 

that the components of that 115.million dollars, some 

i 


13 

of them, namely one, represented sonsthing that Cities 



14 

received. The other three, my conclusion was they didn't 



15 

receive. 



16 

0 Tour conclusion than, was, those four components. 



17 

you valued each of those four components, is that right? 



18 

A 1 considered those four components to seo whether 



19 

Cities Service received consideration equal to those 



20 

I 

four. * A y conclusion war., only one of those, naaojiy 



21 I 
• 

nurJ>cr 4 i>tx go 2 was one that Cities did receive consider a tiox* 

1 



22 

for. 

p 


o 

23 

0 bid you consider any other components that Cl t lor. 



* ! 

! 

rocnjvr*.) mi a rooult; c.£ that exchange? 

' 


26 1 
1 

A I didn’t conclude that th vf receivtd these 

i 

• 


i 
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other three. I am having trouble with your term "received." 

Cities did not receive these other three and did not 
receive consideration thereof. They issued an obligation 
equal to these four things. They received consideration 

for only one of them, 45 million. 

q Let'8 start from a different standpoint. 

I ask you, assuming there was a preferred 
shareholder who owned preferred stock of Cities Service. 
What were his rights, if his preferred stock was redeemed 

for cash by Cities Service? 

A If redeemed for cash, ho would receive face 

value and if it was called in the sense it was called, 

he would receive a premium. 

THE COURT: This didn’t happen. 

MR. MURPHYi I am asking this for hypothetical 
purposes to consider in what the expert has gone through 
in reaching his opinion. 

q A preferred stockholder, assuming hypothetically 
his shares were redeemed or called by Cities Service 
Company and ho turned over his shares in response 
to that call, what would he give up? 

A His contract right. 

q What wore the items that ho would give up. 


sir? 
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A Hie contract rights. 

q What were those contract rights? I 

A well, In this particular case, it would be 
to receive thee divided, which were declares, if de- 

clared. 

q That ie accrued dividend.? 

K No. You race - 1 have trouble with people 
using the tern -accrued.- If it wa. the accumulated 
arrearages. I -ouid say definitely not. The accumulated 
dividend, by definition would not be declared, he ha. 
no right to them. He only has a legal right - a. an 
economist and financial analy.t, it i. my understate, 
he only ha. a right to receive a dividend which ha. 
been declared. It 1. the problem with preferred .toe*. 

The investor when he invest, hi. money in preferred, 
he i. aware of this problem that if the company doesn't 
tell him the company 1. going to let him have the 

dividend., ho doesn't have a right to it. 

Q 1. it your testimony that this preferred and 
preference stock of Citie. Service, it is your understanding. 
It could have been called by Cities Service on their 
payment to the stockholder of the stated value of such 
shares and the call premium and no payment of any accrued 

undeclared accumulated dividends? 
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A That wasn't what Z understood I said. You 
askod n e what was he firing up if he transferred this 
and I said his contract right* 

Q Assuming he gars that up in 1947/ Kay,of 
1947 # what would he give up? 

A Literally a piece of paper that gars* him so 
many shares of preferred or preference stock that would 
have been a contract/ so to speak, that entitled him 

i 

I 

uiwlor certain events to get a certain thing, if those 
events occurred. 

} 

Q I an asking you to assume that the event 
which occurred was vhat tho preferred stock was called 

j 

by Cities Service for cash. 

What would Cities Service have to pay to tho 
ehareholdor in order to call the preferred stock as they 
existed on May 24, 1937 if they redeemed it in cash 
and what would the stockholder give up to Cities Service, 
ifyou know? 

i 

A Tho stocklioldor would aivo up his piece of 

: 

paper, i»hich is tho contract right. 

| 

Q What would Citioo ‘Vrvice have to pav to 

| 

that itockholder? 

I 

A The <~ont.r*ct •>. •* 1 Ti-_. tho call price the 

arrearages, plun ace value. 

t 

I 
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A* X*** 

contingent right. In change for th«. — 

x I» the very narrow confine, of your ««*»' 

no, I did not. I con. Id .rod many ‘hin,.. Ihnv.n’t 

eonnldored any more contingent right.. V. 

, then, that the preferred 

Q so you didn't consider, then, 

. v »4 n rlaht to vote as a result 

stockholder was giving up I 

of this exchange? 

A yen. that U P- of the contract right, that 
u effective voting power wa. not .uhetantlal. He could 

not overcome the effective vote. 

q you aid consider It or you didn't? 

A i did consider it. 

q But it 1. not written in your report? 

A No . That 1. part of the analy.1. that I did. 

. K . l4 . T didn't put down 

by knowing It, hy looking at It but 

they didn't have the effective vote, no. 

I f vri oaae 3 of your report, you ha 
q neferring, sir, to p g 

. ahull wo say. The call premium 
really four components, sha 

on thl. Preferred .took, the accumulated dividend, 
on thl. preferred .took and the stated value on that 
preforred stock .rich 1. made u P ,« - -ted value 1 . -o 
^ u P of two component.. one. the alleged consideration 

received when thl. .referred stock was 1—* 

I second, the difference between .tated value - — 
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• " 1 


oon.lder.tion, those four components? 

x Yes, sir. 

q And you stated th.t three of th. hW no value 

*• —: ■£ 

whatsoever; correct? 

A After ray analyel*. yee> * lr - 
Q And one of thera had any value st 1,117 

X Yes, sir. 

q Talking about the original discount first, 
which is at page 3 of your report, the second paragraph 
under auh part X, say., "Obviously the 13 raillWn dollars 
h, definition could not be consideration since the 

1 aggregate value uhich Cities received was only 45 

million dollars." 

Right? 

A Yes, sir. 

0 And that 13 million is the difference between 
45 million and the stated value of this preferred 
otock which is soma 58 million? 

X Yes, sir. 

Q Plus the 13 million by definition. 

What do you mean by definition? 

A By definition « t » told somebody received 

eomothing of value of 45 million, then by definition 
they didn't receive southing of value for 55 million. 


O..T..C 

SQUARE. NEW VOAK, *.▼. 
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■ 0 it — «*«*» —• thU a ** lnltlon7 

Does it mean anything elaa in that oontsxt* 

A „o. To me it something 1. of v»l>*> of 45 

million* it is not of SB. 

! am rounding all these figures. Thet is 

» „ot into this «U of a thing. X want to make 
where we got into wj. 

i ft thing has some monetary va ue 

euro that the value of a thing n 

into monetary value, 
or at least able to be converted in 

™ what did you mean by 
Q m that same sense, what era y 

consideration? 

A southing either tangible or intangible but 

. . u rifles Service received, 
with monetary value which 

Q And nonetary value to>i»r 
ft A Cities Service. 
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103 


Q "unfortunately neroly stating something ha. 

value does not create <ralue." 

A yes, sir. *-~V 

q you would agree with the converse'of that, 

a t,t,i nA has not value does not create 

merely stating something has nor 

absence of value? 

h Ye3 . If X have 45 million of value, that Is 

all I was trying to say, I couldn't have 58 of value. 

Q Where did you get that number $45,318,426 as 

the consideration Cities received? 

A very early In this analysis, I think it was 

xast October when X was first asked by Cities to do an 

analysis of the whole problem, I read substantial finding, 

by Judge Mansfield and in there. X believe, that figure 

was there, but X indicated to the company - it was there 

. hnt I Indicated to the company# if 

or somewhere else# but 1 

X were to say that the value was that, X could not without 
another analysis truely determine that was the value, 

SO in finalising my report, I asked them coCld wo rely 
on that figure and X was told,it seem, we could because 
we had an order signed by Judge Minefield, X think it was 
in February, that said that that was the value, so I 

did not go beyond that in my analysis. 

q SO you just took that as given, in order to 
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make your analysis? 

A Yes, sir. 

Q And you did no independent research yourself 
to substantiate that number? 

A That would be a substantial assignment. 

Q The answer is, you did no independent research? . 

A I did not do an independent research of the 
45 million some-odd. 

Q I note it says in the last sontence of this 
subpart A, page 3 — 

A The last sentence? 

Q "The difference between the stated amount and 

the amount actually received has been made good by a 
charge to surplus." 

Do you see that, sir? 

A Yes. 

Q What is the basis for that conclusion by you? 

A Ultimately after all these many, many trans¬ 

actions wo have, if it really had a value, stated value 
of 58 million 690 and if we received only 45,323,846, 

* 4 • 

ultimately you had surplus to give. If the 45 million 
was something higher than 45 million, the discount would 
have been lower. If the 45 million wasn't 45 million 
and something lower, the discount would have been higher. 
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but somewhere in my accounting, my surplus had to suffer 
by the difference of what was really the difference 
between stated value and market value* 

Q So what an accountant should have done, in 
theory, is make a charge to surplus of the difference 
between the 58 million and the 45 million? 

A Well, it doesn't have to be done by the 
accountant. I don't like to say what accountants should 
or shouldn't do. They have a hard time some time with 
their own profession what they should or should not do, 
but 83 a concept to mean anything, if there was something 
that wasn't representative of value in a stated value, 
then that something should ultimately work to reduce the 
common equity of the company. 

We had so many examples of where people would 
just book something, put it on the books, millions of 
dollars, just putting a debit-creJit. That does not 
create value. 

If there was a false or poorly indicative 

figure put on as value, then I say a proper charge had 

« 

to be put in a surplus account. 

Q You don't know whether that charge was ever 
made, of your own knowledge? * 

A The specific entry I do not know, no, sir, I do 
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not know. ^ 

Q Talking about number ^ there, that is two- 
thirds of the page on page 3, that is all the reasoning 
in your analysis you gave to that original discount so- 
called, isn't that correct, Mr. Pield? 

A Yes, sir. 

Q There is no other part in your report that 
talks about original discount except that two-thirds of 
the page? 

A I think that is right. 

Q Let's move on to call premiums. 

Do you seo at page 4 at the beginning of the 
text at the top, first of all you say "Again, the $6 million 
docs not represent consideration received by Cities 
Service Company." 

That is just a statement without any actual 
proof for it, it is standing of itself? 

A It is a statement after analysis. 

Q It comes before the analysis? 

A I had already done it. 

« 

0 That standing in itself is very much like your 
unfortunately merely stating something has value does hot 
create value; somewhat in the same sort of sense, as you 
stated earlier? 
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A The two sentences are different enough. 

Q All right, let's move on. 

The next sentence on page 4, *_- 

"By its nature, call premium i always a penalty 
payment for which no monetary consideration is 
received." 

Did you write that? 

A Did I write that? 

Q Yes. 

A Yes. 

Q You said monotary consideration is received. 

You meant received by whom? 

A Cities Service. 

Q So what you are saying then, the so-called 
issuing company as opposed to the person who is the stock¬ 
holder, the issuing company gets no consideration for a 
call premium, right? 

A Right. The one that pays the issuing corpor¬ 

ation is the one that pays the premium. 

Q You say that premium is worth nothing to them 

9 

by its nature? 

A The fact they h.ive to pay it, it is money out of 
the pocket. I used the term penalty. 1 didn't want 
to be redundant. I could say a call premium is a 
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2 

premium. 

3 

THE COURT t This was not a call? 

L 4 

THE WITNESS! No. 

5 

Q You say when a call premium is paid by a cor¬ 

6 

poration, then the corporation gets nothing for it; is 

7 

that your statement? 

8 

A They get the piece of paper that they call. 

9 

They don't get anything for the call premium other than 

10 

the piece of paper and/or the contract rights that repre¬ 

11 

sents. 

12 

Q What is the purpose of a call premium? 

13 

A To tell the investor that in case something is 

14 

called, there will be something over and above a stated 

15 

amount will be paid. Like his other rights that he is 

16 

given. 

17 

Q Why would a corporation put a call premium into 

18 

its description of stock? 

19 

A To tell the investor in that stock, that under 

2G 

certain circumstances he would get something just like v:o 

21 

tell them they would get dividends under certain circum- 

22 

c 

4 

stances, but those dividends that are never paid are 

23 

just never paid. Those premiums that are never paid are 

24 

never paid. As I say, they aro contract rights. Under 

25 

certain circumstances , wo know what to expect. An 
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investor likes to have those rights that he is buying 
spelled out in contract form. 

Q When would a corporation choose to redeem 
stock by paying the stated value of the stock plus the 
call premium? 

A I wouldn't want to get into all the situations 
why they may decide to do that. I could not pretend 
to know all of the cases. 

Q Can you say in general why they would do that? 

A Why they would pay a premium? When they 

want the stock back. 

Q Why would that be, in general? 

A I would say if there was a strong interference 
wiOth the normal running of their business because the 
stock effectively, which didn't in this case, if your 
preferred stock effectively had a vote for a take¬ 
over, which didn't in this case, if your preferred stock 
effectively had a vote for a take-over, I will try to 
give an example, lioarst Consolidated, a stipulation in its 
7 per cent preferred for many years that was outstanding, 

* i 

that if the company passed its preferred dividend more 
than, let's say, and I am going back in history a little, 
more than two-quarters out of any given yoar in succession, 
that the vote of the common stock would go to the preferred 
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stockholder. 


In that case I could see very well if a 
company found itself on hard-times for 10 or 15 years and 
unable to pay its dividends, the vote would have passed 
to the preferred. The effective vote of the preferred 
may have been a conducive or certainly a stimulant to the 
company to pay it a dividend but thore wo didn't have 
that effective control. 

Q Hypothetically, if a corporation was paying its 
dividends on its preferred, say of 6 per cent and the 
interest rate on borrowed money was 3 per cent, wouldn't 
it be advantageous to the corporation to redeem its 
preferred, at say the call price of 100 and issued bors 
in lieu of that 6 per cent obligation? 

A I would bo very hesitant to recommend to a 
company, especially this company, with the financial 
analysis I have gotten, to recommend to that company or 
any company similar to it, that it take what is a contingent 
contract right of the preferred stockholder to convert that 
into a very firm, very legalistic obligation that could 
very well, if tho wrong set of circumstances continued, 
could have meant the actual financial demise of this 
company. I think they wo uld be getting very poor 
financial advice. 
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THE COURT* We will Uk« a short recess. 

(Races*.) 

BY MR. MURPHY* 

Q Mr. Field# did you as part of your analysis 
and study consider the financial condition of Cities 
Service over say# six or seven years prior to 1947? 

A Yes# sir. 

Q Was it your opinion that Cities Service’s 

I 

' 

financial condition had improved from 1940 to 1947? 

A Improved but for the whole era, still sub¬ 
standard compared to tho corn* >a vat Ives that I used. 

Q In faot, it had improved? 

A Many of the later years my ratio show it was 
actually performing poorer in like *45 and '44, than it 
\ns in earlier years such as '40 and *41. 

0 I junt would like to know whether their financial 

condition cvemll from 1940 to 1947 improved? 

Can you answer that yes or no? 

A Because I don't want to tako one year as b'ling 
an indication of improvement in earnings verm n many 
years of poor performinco, I don't want to conclude that 

I 

tho financial viability and finanoe ability of this 
cor. panv had L..rroved to a noticeable extent tbit w«n) ; 
conclude it hid to roved. An investor ot this -•>*; -inv 
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would not want to close ills eyes to the parfomanca of 
these years that Z hare shown. 

Q Zb it also your testimony that viewJUag it from 
the standpoint of the coapany itself, as opposed to an 
investor outside of the company, that the corporation. 
Cities Service Company, tho holding company, had not 
improved between 1940 and 1947, its financial condition? 

A Do you want to take just '40 and '47, If one 
were to compare just those years, one night conclude that 
they had improved over that period, but that doesn't 
mean thoir financial Viability and finance ability had 
improved. It in the question of what you want to look 
to and what I want to look to to draw my conclusion, 
but if you say strictly and my answer is understood to 
nean strictly, wao tho earnings in 1947 higher than tho 
earnings in 1940, r.y answer' would be yes. If that is 
what your guention is. 

Q Did you prepare Schedule 11 in this /- p#rt of 
yours. Plaintiff's Exhibit 17 

A Yea, nir, except for the-typing. 

p 

0 Do you have the sane conclusion J:i to whethar 
ths flnsnci.uJ con-’itit n of the Cities Corvic** corpiox t\u 
r. ’,jiolft b(proved c.r lv 4 not nvJ*ove >;otwa»*n \ « 'o mJ 
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jg-T3 


A Again, just taking the year 1946 and comparing 
it solely strictly to 1940, there was an improvement. 

In the interim, there had been strong 
indication they had actually disimproved, if you want 
to look at the year 1945 versus 1944, for instance. 

Q I'm just referring to your schedule here, 
Schedule 11. It takes in both years 1940 and 1946. 

This is your own schedule, right? 

A Yes, sir. 

Q You compare this 3.73 per cent rate of rotxirn on 

equity capital in 1940 for the consolidated Cities Service 
Company, to tho 0.42 per cent rate of return in 1946. 
Looking at those two numbers. 

A Yes, sir. 

Q will you take my calculations a3 accurate that 

that shows a 127 per cent increase? 

A Yes, sir. 

Q Now looking over at the 30 petroleum companies, 

your Column 3, if you take the 6.29 per cent in 1940 in 
your schedule and compare it with the 10.27 per cent in 

t 

1946 on your schedule, would you agree with my calcula¬ 
tions, sir, that that shows a 64 per cent increase? 

A Approximately, yes, sir. 

Q And d ing the same thing as to 4, it shows a 
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31 per cent increase? 


A Yes, air, approximately. 

Q And in 5 a 24 per cent increase? 

A Yes, sir. 

Q So off your chart Cities Service has improved 

127 per cent as compared to 64, 31 and 24 per cent, isn't 
that correct? 

A If you mean improved meaning just these ratios, 
they are still substandard, and this is the important 
point. The comparison is between Columns 1, 2, 3, 4 

and 5 within themselves, not the comparison one abstracted 
here compared to another. 

Q All right. 

Now, in substandard — what do you mean by sub¬ 
standard? 

A Delow my standard groups that I tried to set up 
here as yardsticks to determine whether the financial 
performance of this company Cities Service met the 
standards of this broad group or three broad groups of 
other companies that in the business that Cities Service 

4 

relied very much on for its flow of income through the 
interest and dividends. 

Q By the way, are these companies you are comparing 
it to all holding companies? 
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A No, sir. I've tried to indicate I've looked 
to the underlying nature of Cities Service's flow of 
income, the wherewithal that it comes to. Dividends 

and interest aren't paid out of the blue. They have to 

be earned. So I went baak purposely to the companies 

of the nature of the business that Cities truly relies 
on, and there primarily was petroleum, and secondarily was 
the electrical and natural gas companies. So that's 
why I used them. 

Q But then again, if you look at your own chart. 
Schedule 11, you will see that Column 1 is fairly compar¬ 
able to the other groups because Column 1 considers the 
whole Cities Service complex instead of just the parent 
company. So Column 1 really isn't a holding company, 
then. 


18 

19 

20 
21 
22 

23 

24 

25 


A If I answered your question, you said that 
these were comparable. Your assumption is not just 
right. If I look, for instance, to 1945 for the 
consolidated, it is 4.92. For the 30 petroleums it is 

3.60. For the natural gas, the real safe earners, the 

* 

regulated companies, the electric ot tho gas, it is 9,05 
and 7.44. 

If I do that each year, I come to the same con¬ 
clusion. The Cities either consolidated or company only 
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was below these other groups. 

q now, these other groups are what you consider 

the standard that you compare Cities Service to, is that 


correct? 


Yea, sir. 


q And you are stating that Cities Service is sub¬ 

standard until it gets its financial situation in line 
with these comparable group9, is that correct? 

A I'd say it would bo a very good analysis. 

Yes, an investor would hope that it could be up to the 
industry standard before he would want to seriously put 

new money in. 

q So until Cities Service was the Bane as the 
average company in these fields you would consider that 
Cities Service was suostandard. 

A Yes, sir. 

q Now referring bach to page 4 of your report, 

sir, do you see that third sentence in the text: 

-At no time did Cities receive anything as 
consideration equal to that amount."? 

l 

A Yes, sir. 

q That was not the issue which you sot yourself 

when you decided the question whether Cities Service 
received any consideration for the call premium, was it. 
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11 ? 


MR. CASEY: Your Honor, could counsel restate 
that question? It is unintelligible as it stands. 

THE WITNESS: I do not understand it, your 

Honor. 

THE COURT: Would you repeat it? 

Q The point is this: 

You are asking yourself in that third sentence 

whether Cities Service received consideration equal to 
the amount of $6,885,000. But they could have received, 
say, $6,606,000 or 6,383,000 and still not have received 

consideration equal to 6,385,000, correct? 

A I see. I am probably guilty of, I guess, 
poor language. But what I mean is they did not receive 
anything as part of or in total equal to 685. They 
didn't receive $1, $2, $3, all the way up to $6,885,000. 
q They received nothing on the call premium; 

that's your testimony. 

A Yes. 

THE COURT: Would they have received anything 
on the 45 million that they originally received? 

THE WITNESS: No, 3ir. 

THE COURT: That would form no part of that. 
THE WITNESS: Pardon mo, sir? 
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THE COURTi That would form no part of the 


45 million that they originally received on the stock? 

THE WITNESS: I stand corrected. If it did, 

and I'm not sure whether it did or did not ^ 

THE COURT: I was just asking you. 

THE WITNESS: I don't know. If it did, it is 
in the 45 million that I've used here, and I wouldn't 
want to be guilty of double counting, so to speak. 

I guess I should say that the proper wording of 
that is that they never received anything from any of 


these things over and above the 45 million. 

Q Do you see on page 4 to 5 of your report you 
are saying that rather than call its preferred and 
preference stock and pay the accumulated dividends Cities 

"Would have, as it had often dene, purchased the shares 

| 

on the market at substantial discounts from face value 

much less from call price."? 

Do you see that? 

A Yes, sir. 


Q But in fact that wasn't a viable alternative 

to Cities Service, was it? 

9 

A Well, my whole thing, absent the simplification 

plan and all those things leading up to this, which is 
what caused all of a sudden the stock to have value, the 


SOUTHERN OISTRICT COUNT REPORTER* U.S. COURTHOUSE 






ft 300 


Field-crosB 


preferred stock started going up — absent that, they 
could have. And even up to 1940, obviously even with 
the SEC, they could have. They didn't even become 
registered under the Act until *41, if I recall January 


But even subsequently, and I think I touched 
on this in my direct, that the Rule U-42 actually had 
the exemption in it where thoy could (1) with permission 
or (2) without permission — they could evidently acquire 
$50,000. This is exemption Ho. 6 of Rule U-42. They 
could acquire $50,000 each and every year. 

And, as I indicated, in low price stock, some 
of these prices, if you recall, after a pattern of non¬ 
payment of dividends, if we look at Schedule 1 -- after a 
pattern of non-payment of dividends the prices reached 
some very low levels: '35. The $6 preferred was down 
to 60 cents. 

Q But that regulation wasn't in effect in '35, 
was it? So let's just talk about 1941. 

A I am trying to use it as an example of what 

i 

could happen to price of stock when dividends arc not 
paid. If dividends are not paid, prices, as an example, 
can fall, as they did in '35. The $6 preferred went 
down to as low as 60 cents. 
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How, a parson looking at th. number of shares 
of the preference D, for Instance, at those prices a 
person could buy up a nice little lump of those at 
$50,000 a year and retire them. Bo could- conceivably 
go forward with this If there was no payment of arrearages. 

But my general analysis was, under this, let's 
assume the SEC did not Indicate this situation where we 
finally led up to where Cities Service was going to give 

its preferred stockholders something. 

q so you are assuming then that there was no 

lln lt on Cities service' right to go into the market and 
purchase these preferred and preference shares as part 
of your analysis on the call premiums, are you? 

R That was not one of my basic assumptions, no. 

q so your answer to my question 1. that you did 

assume that they could go into the market or you did not 

assume they could go into the market? 

a I did not assume an unlimited right to go into 

the market. 

0 SO this sentence on page 4, instead of as it 

had often done, purchased the shares, is limited to 

only $50,000 worth of those shares a year, rig 

• a not for those years that that regulation didn't 

apply. 1 tried to point out, they were unlimited 
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in the years 1940 — up to 1940. They were discussing 
the whole history here of why wo could have lookod upon 
this that Cities Service could have bought their preferrod 
stock in the market. 

q What about 1947? Could they have bought it 


then? 

A I doubt if they could have bought —well, 
$50,000 is all they could have bought, I assume. 

q So as far as 1947 is concerned, it wasn't a 
viable alternative for Cities Service to go into the 

market and purchase these shares. 

A At that point in time I would say there was 


very little chance they could have. 

q So at the pricos of 1947 you could not consider 

that Cities Service had the alternative of going into the 
market and purchasing its own shares. 

A Not in L947. 

q Those pages f i om 3 through 5 are the only 
discussion that you give as to call premium, isn't that 


correct, sir? 

A Yes, sir. ‘ , 

0 Now talking about accumulated dividends, what 

were the accumulated dividends that Cities Service had 
built up on its preferred and preference shares in May 
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of 1947? 

A The accumulated arrearages were $49,671,950. 

q what did you value that accumulated arrearages 

at as far as Cities Service was concer..ed7 

A I came to the conclusion, after all my analysis, 

that Cities Service did not receive any consideration for 
any portion thereof. 

Q so the accumulated arrearages were valued at 

zero by you? 

A Yes. 1 bate to value something at nothing, 
but yes. 

o if it wasn't nothing, what was it, sir? 

A I guess you are right. It in nothing. 

q so 49 million was valuod at zero, right? 

A 49 million of accumulated arrearages were found 

by me to have zero value to cities Service, yes, sir. 

q On page 6 of your report, sir, the last sentence 

of that first paragraph you say: 

■in the instant situation the failure to pay 

dividends did not give the holders of the preferred 
and preference shares any additional rights.” 

Did you write that? 

A Did I do what? 

q Did you write that? 
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Yes, sir. 


q was that a factor which you considered in coining 
to the conclusion that the $49 million in accumulated 
dividends was worth zero to Cities Service? 

A It was one of the things that I took into 
consideration, yes, sir. The more important things 

were my full analysis of the ability to pay and then the 

investors' expectation of that payment. 

q now many years had the dividends been passed 

by Cities Service, do you know? 

A From 1932 to 1946, with one payment of $3 per 

oharo in 19-11. I have It in a footnote. I had better 
glance at the table instead of relying on ray memory. 

On the $6 preferred stock there was a payment 

of $3 in August of 1941, as shown by Footnote 3 on 
Schedule 3, and then no dividends were paid full years 
*33 to '46 and only a part dividend was paid in 1932. 

Then on the preference shares, both B and BB, 
there was no dividend paid in 1941 or any other year 1933 


to '46. 


Q But you considered that the failure to pay 

dividends did not give the holders of the preferred any 


rights. 


It gave then the contract right they already 


SOUTHERN DIET RIC T COURT REPORTERS, U.l. COURTHOUSE 
FOLEY EOUARE, NEW YORK, N.V. CO T 4EE0_ 



V, 


A 305 


Field-crosa 


had, which was in the event that the company ever was able 
to and wanted to pay .carftron stock dividends, that it 
would pay by contract its arrearages to the preferred 

** -ai ' 

stockholders. That's a contract right they had, not 
the main thing I've done, but it dates right back to 
when the preferred stock was issued. 

q Isn't that a right which the preferred stock¬ 

holders had to prevent the corporation from paying any 
common stock dividends until those accumulated dividends 

had been paid off? 

A No. The company, at the time that they went 
into the agreement to any time subsequently, could have, 
as far as I can see, not paid off the arrearages, could 

have ultimately, maybe at $50,000 a year, and I won t 

| 

go into the nicoties of it — they could have actually, 
way down the road, retired, part each year, all these 
securities by purchase and they could have, again without 
going into the niceties of it, paid common stock dividends. 

There could have been other alternatives. 

The company could have, looking at this from 1941, ’42, 
actually bought the dividends, bought back the dividends, 

so to speak, by buying the stock. 

q Is it your testimony that the company had an 
alternative of never payinq these accumulated dividends 
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but purchasing back the preferred stock at $50,000 a 
year as long as it took until all of that had been bought 

up and then issue dividends to the common? 

A Hell, I'm not saying that was the;distinct one 

and only alternative. It was a possibility, from ny 

understanding. 

But that’s not what I based ny whole analysis 
on, if that’s what you mean. They could have just left 
the preferred stock stand out there, if the right set 

of circumstances had occurred. 

Q NOW referring you to 316 Federal Supplement at 

page 72, the decision of Judge Mansfield (handing), do 

you sec where he says, 

"In the present case, for instance, even 

though the accrued and unpaid accumulated dividend, 
did not constitute a firm obligation for which 
the plaintiff had received any consideration, the 
preferred and preference shareholders could use the 
dividend provisions of the charter to preclude 
plaintiff's management from paying any dividends 

on the common ... , 

Do you see where ho says that? The full 

sentence is . . . H and to restrict the uses to which 

plaintiff's oarnings could bo put." 
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Do you see where he says that? 

A Yes, sir. 

Q And you were familiar with that opinion in 
that statement, weren’t you? 

A Yes, sir. I didn’t get it in this form. 

If I recall, I got it in what was a mineo — I don’t have 
all those services that you have. I had it in, I 
believe, a mimeo original opinion form. 

Q Did you consider th*'; statement and f*ct as 
being a right the preferred stockholders had with respect 
to the accumulated dividends? 

A Yes. I took it in light of meaning that under 
certain contingent events that the preferred stockholders 

did have certain charter rights, which they did have. 

! 

Q And what did you value that right as? 

* 

A At the time that I could see that here was no 
particular voting control that was definite to go to the 
preferred, and because I was well aware of the many 
instances whore preferred stockholders are told to live 
up to their contract agreement, that they will get only 
their contract rights, and since the contract right wa 3 tt? 
roceive dividends when declared, the;. I felt that they 
were not going to — the preferred stockholders were not 
going to have a particular monetary right — 
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0 And did yon value — 

A — that Cities Service received any consider¬ 
ation thereof so that, when it issued the debt, that it 
removed an obligation. 

Q In short, did you value that right at zero? 

A I valued the prospect and value of the arrearages 
to Cities Service «t aero, yes, sir. 

, 

0 I an asking you what you valued this sentence 

at i 

"In the present case, for instance," — 

MR. CASEYi Your Honor, I think he has asked 

the question now tnree times and he has gotten tha same 

answer, and I think it is time he moved on. 

0 Is your answor zero, sir? 

MR. CASPY: lie just gave the answer, sir. 

• • 

Q Is that your answer? 

A I’ve never been in the position of placing a 

value, a monetary value, on a sentence. But if you were 
unking me alter considering that, sentence is my valuation , 

opinion t. c arrearages zero, ny answer in yon. 

» 

U Okay. 

•ow trill or. page 72 of .ludgt ;1ans*iolJ'a 
opinion, it aaysi I 

Turthomcjre, it is pon. *bl- tint clrcv.rjita, c# u ■ 


SO>;l hi ;»*; msiHU I r n «* t r*f m<>hT f fa 4. if 
' —-- 
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might arise where they could" -- "they" being the 
preferred stockholders — "force the management 

to declare and pay part or all of the accrued 

* ' 

% 

dividends." 

Did you read that sentence? 

A Yes, sir. And I agree with it. 

Q All right. What did you value that possibility 


at? 


A Again, I don't value it. But after taking 
it into consideration, I said to myself that certain 
contingent events could occur, that what were accumulated 
arrearages, which were not obligations to Cities Service 
Company and therefore at the time that they were con¬ 
verted into debentures had a value to Cities Service of 

I 

t 

zero, at some time a certain set of circumstances might 
have occurred that could have given those possibly some 
value. 

But they didn't have after my analysis at that 
time. There were still contingent payments of accumulated 
arrearages, which we see quite often in the financial 
field. 

0 And what did you value that contingency at? 

A Zero. 

Your Honor, may I say that I am saying that 
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in my evaluation, after considering that, there was zero 
value to It. I am bothered by evaluating sentences. 

THE COURT i The value to tho plaintiff. 

THE WITNESS i Yes, sir. Well, who is the 
plaintiff? Yes, sir. 

Q Now, directing your attention to page 16 of 
your report, what you were trying to do, wasn't it, was 
to value these preferred and preference stocks and your 
accumulated dividends to Cities Service as of 1947? 

That was the object, correct? 

A That they received for the exchange in 1947, 
yes, sir. 

Q And you oaid that the value of tho accumulated 

dividends was zero, right? 

■ 

i 

A Yes, sir. 

Q That table at page 16 shows tho net income of 
Cities SerVice Company to be exactly the same, or for out 
purposes the same, in 1937 and 1946, is that correct? 

A Right, yea. 

Q How was the net income of a company used to 

value that company's stock? 

A Well, especially from tho viewpoint of common 

stockholders we find it is a fairly important indication. 
Certainly, though, there are many other things. Dut it 
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seems that a company's value that flows through to the 
underlying securities certainly is very much dependent - 
upon the level of income. 

When we value industrial going concerns, we 
quite typically try to look to the level of income that 
those industrial concerns are able to use, to earn. 

I use the tern "industrial concern" meaning a going con¬ 
cern, an industrial enterprise rather than some co¬ 
operative that people just got together and say let's 
make enough to cover our expenses of living together. 

I am looking at it from the vievpoint of a company, an 
industrial project, and income to my mind is a very 
important part of that. 

0 In general would you say that it was a fair 

j 

estimate to make that if the company is the same in two 
difforent years and the income is the same in those two 
different years that the price of the stock should l>e the 
same in those two different years? 

A It i 3 not always that easy. I wouldn't want 
to say that that's all I have to do to try to determine 

v 

what the value of the stock should bo, especially if wo 
moan fco*’.mon stock. 

0 You nay that that kind of analysis is defective? 
A It i 3 certainly part of my analysis and it is 
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good to look to that type of thing* especially from the 
viewpoint of preferred stock. 


!• that part of your anal)?la, strain this 


case? 


A Part of my analysis is to compare the level 
of incone to ooo whether there has been an improvement 
in that level of income both in one year and several years, 
ho see whether or not there was a Justification in price 
inproverient . And after that analysis I concluded 
that the price improvement certainly did not seem to bo 
too closely or at all associated with the income — I 
wouldn't cay improvement because It wasn’t always an 
improvement. 

0 So would your statement be in general that if 
you have the same stock and the same income in year 1 
and you have that sane otock and the same income in year 
10, the price in year 1 should be similar to the price 
in year 1 >? 

A You don't just take Just the end points, but 
you Mt.uJy t »n pt-rformnee of net income over a period of 
yearn, .».u 1 did, anil you compare '17 'I'j-’irj avora<r* 

to n~v,6 avoraoe , an:i nlvsyn, an T did tn v/ direct, X 
; '.’lied ,~n t othor 7>us no rhrvv thi .. In earlier year-, 

thv , : lor* waa low and income was \ certiin .trount. 
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wo looked to income and it didn't iraprovo, yet price shot 
up drastically. 

Now, if the price had gone up maybe 10 per 
cent and earnings stayed the same, I might not want, 
as an analyst, to say that the income and the price didn't 
seom to be too well associated with each other. But where 
we are looking to such drastic improvement in price, I'm 
looking to the income performance to ask myself does 
this kind of income performance justify that kind of 
increase in price. 

Q What was your answer? 

A In the preferred my conclusion is that that 
kind of increase in price does not seem to bo justified 
in that kind of behavior of net income. Common stock- 

i 

holders might come along and make a much different analysis 
because there is a speculative anticipation typo investor. 

They may look and sea just one year a little bit of 

% 

improvement. That might bo at the right tine that will 
make them go out and pay double and triple whet the*' wore 
paying for the stock before. 

But it is not the behavior you expect of a 
preferred stockholder who ia sitting there paying $6, 

$30 and then all of a sudden he is paying $105, $120. 

We ask ourselves why was ho was willing to do 
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that, and the answer ia that it probably wasn't assool- 

ated to income. 

Q All right. 

Now, the stock in 1937 waa different from the 
stock in 1946 because there was more accumulated dividends 
on each share of stock in 1946 than 1937, isn’t that 


correct? 


Right. But ray point was that that's why I 


tried to show that we could even — after there had 
been many years of arrearages we paid no dividends on 
Schedule 3, no dividends, all the period 1933 to '46. 

Yet the investor told me that decpito now the fact that 
dividends had boon accumulating for many years, the 
investor was going to pay less of a price for stock, less 

J 

of a price for stock. 

We had a price in 1935 that was $6. Accumu¬ 
lated arrearages in '35 wore more than they were in 
1930. Yet the investor only paid $6 in 1935. Yet in 
1930 he paid $73. There was no accumulated arrearages 
in 1930. Yet he was willing to pay much more. 

This to rae is an indication the investor wasn't 
expecting the payment of arrearages. lie was expecting 
probably not even to got his dividends, his current year. 
And that's what the whole purpose of Schedule 3, 4 and 5 


SOUTHERN OISTRICt COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE, NEW VOMK, N.T. CO 7-ObQ_ 



Field-cross 


A 315 


jgs 


134 


and 6 were, to evaluate investor behavior. 

We can draw, it seems, some rational conclusions 

of what the investor possibly was anticipating. He wasn't 

even paying prices in 1933 to 1943 that indicated to me 

that ho was expecting current dividend payment. If he 

was indicating current dividend payment, fre would have 
been paying a price yield, or yield price relationship, 
that would have been a relative factor of only 131, whereas 


he was paying a relative dividend yield in 1943 of two. 

So I had concluded that he certainly wasn't 
paying for arrearages because he was not even anticipating 
current dividends. If you don't pay your current 
dividends, you just build up more arrearages. 

q Referring to page 16, sir, just taking that 
table right there, the difference between the 1946 stock 
and the 1937 stock is not in the net income, it is not 
in the share or the voting power; the only difference 
is, or two differences are, the price and the increased 

arrearages. 

And I ask you whether you didn't consider that 

* » 

since the only difference between the two, only two 
differences, were arrearages which were increased and 
a price which was increased, that simple correlation 
analysis, shall wo soy, would state that the rise in prico 
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vas becausa of the increased accumulated dividends. 

Did you consider that? 

A No, because the correlation analysis is not 
quite correct, and that's why X tried to show that the 
correlation analysis would indicate to you th&t price 
actually fall when arrearages went up. So a correlation 
analysis would tell me that price should go up when arrear¬ 
ages went up. 

And in my correlation analysis that's why I 
tried to show to you that price went down to $6 when 
arrearages went up. 

So investors weren't buying arrearages; they 

I 

would only buy arrearages if ultimately they thought those 
arrearagos were going to be paid or they wore going to 
get something for their money other than their current 
dividends and arrearages. 


Q Kell, you can't show that conclusion fro- the 
table on page 16, though, can you? 

A That table on 16 in conjunction with t^y 
evaluation of price data on ono, yes, I can. 

0 but on page 1$ alone yog, can't show that, can 

you? 

A !«o. 1 ago J6 io one stop in ail i,y analystn. 

I' v.- gOiiu no ir'r.'' thing.:? the payout rnt.lv', the payoff 
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period, the net income as a per cent of arrearages, the 
performance of the company, an evaluation of six pages 
of price statistics to determine investor behavior, to 
draw the conclusion that the investor was not anticipating 
the payment of arrearages. 

And that's not what made the price go up, 
because beforo, when arrearages were getting higher and 
higher and higher, the price wasn't going up, up, up; it 
was going down, down, down, and this is what my whole 
page 3, 4, 5 and 6 is all about. 

Q But you weren't valuing the stock a 3 of that 
earlier period. You were valuing it as of the later 
period in 1947; isn't that correct? 

A But I'm doing it — 

Q Is that correct? 

i 

A Yes, sir. 

Q Okay. Aren't you comparing preferred stock, 
which is declaring and paying a dividend, with preferred 
stock of the sane company, Cities Service, which in not 

declaring and paying a dividend in this analysis? 

\ 

A Yes. I purposely did that. 

0 It in the same preferred stock of the same 
company. The only difference is that in ono case it is 
paying a dividend and in the other case it is not. 
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A No. I an sorry. I thought you meant was 
I comparing Cities Service stock that was not paying 
a dividend with stocks that were paying a dividend. 

THE COURT: Of other companies. ' 

THE WITNESS: Of other companies. And I did. 
That’s what my Schedules 3, 4 and 5 show. The other 
companies are the Moody’s high grade preferred. That’s 
what I wanted to do. I wanted to show what Cities 


price behavior indicated to me when it was and wasn’t 
paying dividends compared with what the price behavior 
and yield result for a group of Moody’s companies that 
were paying their dividends, and from that I was able to 
draw conclusions, analytical conclusions. I didn’t 
want to compare Cities with companies that weren’t paying 
dividends. 
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Q looking at schedule 6, it compares Cities' 

3 

ro ^ a ^ vo yield when it is paying dividends to those when 

C 4 

it is not. 

5 

A But I am not comparing them -- 

6 

Q Just answer schedule 6. 

7 

Doesn't that compare Cities paying dividends 

8 

with cities not paying dividends for preferred? 

8 

A 1 don’t want to be argumentative, but that 

10 

schedule shows the result of schedules 3, 4 and 5 and 

11 

schedules 3, 4 and 5, the way column 4 was obtained, 

12 

was by dividing Cities Sorvice yield, assuming it paid 

13 

dividends, with the yield on Moody's high grade preferred. 

14 

so the result on page 6 is a comparison not only of Cities 

15 

when it paid dividends and when it didn't, it is also a 

16 

. 

comparison with other companies. 

17 

Q Okay, thank you, I stand corrected. 

18 

This number of 1.3, I don't know where it shows 

19 

on schedule 6. 

20 

A It is page 11 of my report. I have pulled 


out those years that showed what I thought a most astounding 

22 

consistency in that ratio for the column, really I was 

23 

talking about schedule 3, but it is also on schedule 6. 

24 

Q The 1.3 is the ratio between the comparable 

25 

preferred stock when Cities Service is paying dividends 
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and when the other companies are paying dividends? 

A Yes. Assui ing Cities Service paid dividends 
and in those years it did pay dividends, comparing that 
yield with the yield of the Moody's preferred, yes, sir. 
Q In fact. Cities Service paid no dividends 

from 1933 to 1946 except for that half dividend in 1941, 
is that correct? 


A Exactly, yes, sir. 

Q But despite the fact Cities Service paid no 
dividends in that period, you still use that 1.3 figure 
in your analysis to compare the price allocated to the 
preferred stock portion of this preferred stock plus 
accumulated dividends to the price allocated to the 

accumulated dividends portion in 1945 and 1946| is that 
right? 

A I am bothered by allocation. I will have to 
have the question read again. 

(The question was read.) 

A I can't answer your question. I don't understand 
what it moans. I don't think I have aliocated anythin?, 
in my study at all. ~ ‘ 

9 

0 At page 12, the second paragraph which bleeds 
over into the next page, "Therefore, even as late as 1945, 
the preferred stockholder In Cities Service Company 
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at the most was expecting only a resumption of c-xrrent 
dividends, or alternatively, he was expecting a lump sura 
payment and no continuation of current dividends." 

At the moment, he was expecting only a resumption 
of current dividends, how do you reach that conclusion? 

A That again gets to my approach if we go to 


schedule 3. I have tried to determine from investor behavior 
at a time when he was receiving dividends and when there 
were no arrearages, I have seen that the investors in a very 
surprisingly consistent way told me that he would quite 
typically pay a price which would result in a yield shown 
iv, column 2. That yield when divided by the yield of 
a group of compa lies which were paying their dividends 

at all tines, indicated that the investor would normally 

! 

for Cities Service stock when it was paying the preferred 
dividends and when it had no arrearages, would pay approxi¬ 
mately 30 or 31 per cent more or les» in price which 
would result in a higher dividend yield than the Moody's 


group. 


Then, I come down and I show what happens even 


after 1932. Dividends weren't paid .and quite expectably, 
the price of the stock fell. The yield Oi column 2 rose. 
It rose very substantially to where the yield factor in 
column 4 indicated that the relative yield of Cities 
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was 4, 5 and 6 per cent — 4,5 and 6 times the relative 
yield factor of the yields on Moody's high grade preferred. 

Then, that same attitude occurred, continued, 
wherein the purchasers of the preferred stock paid such 
low prices that I could continue to go down column 4 and see 
that the investor, by his behavior, was telling me he 
still did not anticipate that there would be a payment 
of a current dividend, because as soon as he anticipated 
the payment of a current dividend, I asked myself, 
what would the figure in column 4 be and from the experience 
up in 23 to 30, I come to the conclusion, a good pcrcencage 
or ratio expected there would be 1.3. 

But because I didn't reach that point to 1944, 

I am able to conclude from his past performance, a very 

, I 

rational performance, he indicated to me he was not 
expecting the payment of dividends, and certainly not the 
accumulated arrearages. 

Q After 1944, since the ratio was now below 1.3, 
on the same analysis, you assumed any stockholder who 
purchased that stock must be expecting to get dividends? 

A No. I was saying I think by then he was showing 
me from his behavior and because I indicate that the 
feasibility of his receiving dividends from a company 
that was earning substandard on its capital and on 
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its revenue, he wasn’t expecting arrearages, he was 
expecting something — 

Q He wasn't expecting arrearages or dividends? 

A Arrearages or dividends. He was' expecting 
something, a result of these hearings that were going 
on and he anticipated that southing waa going to come 
to him in exchange for his piece of paper and that something 
would have a hearing, had had a hearing going on, that 
something he hoped would give him what a reviewing court 

would find to be equitable and fair in light of Section 
11E of the JVct. 

Ho did not in his behavior tell me he was truly 
expecting dividends to be paid because — that is the 
second section of my analysis — looking at the performance 
of the company, he had no basis for that expectation 
absent a court edict organization, that was my title in my 
whole section here starting with page 37. 

Q You agree, don't you, your relative yield 
after 1933 when you compare them, are comparing Cities 
Service preferred which isn’t paying any dividend to 
other preferred stock which is paying a dividend, right? 

A Yes, I purposely did it that way. 

Q Is it possible tliat under your same analysis, 
that nothing could be allocated to the expectation 
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of resumption of dividends or to the payment of preferred 
dividends and the whole price for the investor should 
be allocated to the arrearages? 

A That would fly in the face of my entire 
analysis that indicates there was, what I consider a 
rather obvious substandard level of financial operations 
of the company. 


Q And substandard, again, by the way, you mean 
compared to the other companies in the group, or other 
companies in analogous fields? 

A Yes, and to itself. I don't ev^n see where the 
wherewithall would come. As we look at schedule 18, 
that schedule tells me that I wouldn't get my hopes 

up too high on expecting arrearages to be paid. That is 

I 

internal to just an analysis of Cities Service. 

Q This whole analysis and these schedules is from 
the standpoint of the market investor, is that correct? 

In other words, you are looking at the value of 
those companies from the standpoint of the market 
investor, the value of this preferred stock from the 
standpoint of the market investor? , 

A On schedules 1 through 7, I believe, 1 through 
6, those are from the viewpoint of the investor but my 
others are looking at it from the viewpoint of anybody 
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concerned with the financial viability and feasibility 
of this company. 

Q 1 through 6 that we have been discussing, 

*• _ - - 

is from the standpoint of the market investor, right, value 
from the standpoint of an investment? 

A Investor behavior indication, not valuo. I 
haven*t got a value figure on any of these. 

Q Page 14, at the bottom of page 14, you say, "It 
is understood that company counsel had advised that the 
Act required elimination of the preferred and preference 
shares even if Cities hart chosen to remain a registered 
holding company." 

Co you see that? 

A Yes, sir. 

Q Understood by whom, sir? 

A Understood by me. 

Q What was the basis of that understanding? 

A Frankly, I think I got it in a meeting — am 

I allowed to name names — a meeting, I believe, it was 
Mr. Robinson, Mr. Casey and fir. Tyro, primarily with the 
ones I was talking to at that time. 'I don't want to 
unjustly blame aany one nan. I think the one I got 
my understanding more from than anyone else was Mr. 
Robinson, but he is free to deny that, I guess. 
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MR. ROBINSON: I don't want to deny it. 

A It was just an understanding, I must admit. 

Q Who had company counsel advised of that opinion? 

A I thought they advised Cities Service. I mean 
I thought they advised the management of Cities Service. 

Q Pages 15 through 11 are your consideration as 
to whether the payment of the arrearages was financially 
feasible on the part of Cities j^rvice; is that correct? 

A Yes, sir. 

Q And your conclusion was, what? 

A That they did not appear to be financially 
feasible, the payment of arrearages. It did not 
appear to be financially feasible. 

Q And that was as of what time? 

! 

A Wall, again, all that period leading up to the 
exchange. 

Q Did you read the opinion by the Securities and 
Exchange Commission on the actual approving of this 


exchange? 


Yes, sir. 


Q Are you familiar with that, opinion? 

A From after reading of it. I couldn't recite 
the whole thing to you. Again, I had it in a different 
form. I bolieve I had it in mimeographed form. 
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q x refer you to Appendix B of that opinion. A. 

of balance sheet of Citlos Service Company a» of 

October 31, 1946, whet were the total current ...eta 

*• - 

of the company? 

A 1 an reading at page 605 and It seemed to be 

$88,951,985 on a per book basis. 

q How much of that was cash? 

A The table you have handed me I don't believe 

shows how much was in cash. 

0 HOW much is in caah in United States Government 


securities? 

A $88,780,821. 

q so almost the 


whole 88 million was in cash 


and Government securities? 

A As is stated there, yes, sir. 

Q Do you see the current liabilities in the 
asme balance sheet for Cities Service Company as of 
October 31, 1946? 


A Yes, sir. 

0 What were they? 

A $14,829,845. 

q wh-t was the net current position of cities 

Service Company on October 31, 1946? 

A The use of your term the re if you mem just 
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the difference, I would say abcut 74 Million dollars. 

Q Did you consider that figure in reaching your 
conclusion that it was not financially faasi-Sla to pay 
off the arrearage*? 

A Ye*, sii, absent the reorganisation, the company 
would not have sold, or night have not sold or if they 
did sell, they might have chosen to use that money to 
do what I think would have been a very fine and very 
important thing, that would be to reduce the interest 
via the payment of debt and to get Itself back into a place 
where it would be a much more financially viable and much 
more comparatively speaking, a much betta. earning 
company than what was indicated by my analysis on all 
my schedules. 

Q Was it your opinion that in May of 1947, it 
was the time to start paying off all your debt if you 
ware a company in existence at that tine? 

A At that time, I am sure that would have been 
a vary strong recommendation on my part after analysing 
this. Hindsight is great. 

0 schedule 7, referring to'thatpart of your report, 
do you see that'.' 

A Yea, sir. 

Q Column 1, what was the moaning of net inco:« 
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2 

in that column? 

3 

A There it ie the reported net income after tax 

4 

to the company and after all other expenses. It was 

5 

available to what we call the equity* ~~~ 

6 

q was this annual income? 

7 

A Each of those years represents annual income. 

8 

yes, sir* 

9 

q Column 4, what is the significance of that 

10 

column? 

11 

A As I tried to indicate in both my testimony and 

12 

the report, I tried to get, even though net income is not 

13 

available each and every year to pay off arrearages, 

14 

I was trying to get a ratio that showed the ability to 

15 

pay off. One thing that had come to mind is the number 1 

16 

of years that it would take to pay off the arrearages 11 

17 

assuming all the income was available to pay those rl 

18 

arrearages. II 

19 

So, I merely divided column 2 by column 1 and H 

20 

that told roe the number of years, then I compared that |l 

21 

answer I got that I showod that actually we found ourselves || 

22 

getting a larger payoff in later years than we had in || 

. 23 

earlier years. 11 

24 

q What does that mean, a larger payoff? H 

25 

A It took more years to pay off. For example, II 

• 
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in If42, It would ham taken 14 years o£ tha level 
of 1942 inoone to pay off tha arrearages of $35,437,775 

which had boon accumulated by tha and of tha year 1935 

*• • 

1942, X an sorry. 

q Bow did tha payoff parted run after 19427 

Did it baooae greater or lose? 

X Lower tha« that peak, hot higher than, for 
instance, if we taka, because we need aoaa magnitudes. 

If we take *43, *44, *45 and '44 and ooapare it with '35, 
'36, '37, we will see that the answer is higher. 

q -were the accuswiatad dividends tha sane in '35 

and '37 as they were in *45 and '447 
X They got higher. 

q They got higher whan? 

X In later years. 

0 co whan it took, say, five years to pay off 

In 1946, there were more accumulated dividends than it 
took to pay off in 19357 

A Certainly. That Is the thing I a» showing. 7ho 

burden of paying thora off wan greater. I could look 
.it it in absolutes or I could look at it in relatives. 

burdtsn of paying off 49 nillion dollars was more of 
t burden than paying off 23 alllion dollars and I could 
; ,lwavr. look at ^relatives. The burden in 3 and 4 1j 
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